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INTRODUCTION

It is no small irony that the United Nations Convention Against
Tortlure and Other Cruel, Inhuman or Degrading Treatment or
Punishment (“CAT” or “the Convention™),! whose primary purpose is
to protect potential torture victims from deportation to countries
where thex are likely to be tortured, defines torture in such a narrow
way that victims are unlikely to gain the protection promised.2
- The expressed goals of the international human rights
mstrur.nent created under the auspices of CAT,3 adopted by twent
statgs in 15?84 but not enacted if the United States until 1999 « Werz
to criminalize torture and prevent the return of anyone to coimtries
whe.are they were likely to be tortured by those acting officially. The
United States, however, had a competing motivation—to prever.xt its
government officials from being prosecuted under CAT. Thus the
United States interpreted the definition of torture differently ’from
the more than 153 other signatories, by adding a requirement that
tortu_re I-Je “specifically intended s Moreover, the Board of
Immigration Appeals (BIA)é and several federal courts have

Doc. No, 100-20 (1988), 1465 UN.T.S. 85 [hereinafter CAT].
2. M. atart. 1, para. 1, art, 3, para. 1
3. Seeid. at art. 1.

10020, at 2 (1988) [hereinafter MESSAGE TRANS ' '
4 _ G CAT), f '
consent, 1mp1ementmg. regulations were authonzeMI'm;N thm;l;]'h ﬁ:m;ggsmﬁs
Reform and Restructuring Act of 1998 ("FARRA"), Pub, 1. Na. 105-277, § 2243 11;
Btat. 2681-822 (1998) (codified in scattered sections of 22 us.c). - ' ,

5. See 13.6 Cone. RE(':‘. 817486, S_17491-92 (daily ed. Qct. 27, 1990) [hereinafter

i)uﬁ'erin_g"); see also Convention Against Torture and Other Cruel Inhuman or
egrading lﬁmtment or Punishment, UNITED NATIONS TREATY' CoLLEcTION,
g;:(;:}sl;’!t::at;e;lun.orglPagesNiewDetails.aspx?src=TREATY&mtdsg_no=IV- ,
pter= . .
ity ang=en#top (last visited Mar. 2, 2014) Thereinafter CAT-UNTC
6. The agency is made up of attorne i
¥s appointed by the Atte;
C.F.R. § 1003.1¢a)(1) (2009) [hereinafter BIA]. The purpose of the BIA i?:g' "t('fl:::iir;lx.ag
:}1: a;;fellate body charged with the review of -+ . administrative adjudications under
‘ ; ct. Id;. § 1003.1(d)(.1). The members of the board “shall exercise their
]:nfependent Judgmgnt and discretion in considering and determining the cases coming
efore the Board.” I, § 1003.1(d)(2). Generally, appeals from rulings of an

»
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interpreted the specific intent requirement even more narrowly than
initially intended.”

Currently, a noncitizen in the United States with a ecriminal
conviction who fears being tortured if deported usually has only one
option, that of Convention protection, even for a crime that may not
seem particularly serious.8 The rule applies even to long-standing
lawful permanent residents (“LPRs”),® such as the noncitizen in
Dalegrand v. Attorney General.10 Mr. Dalegrand, a native of Haiti,
had a psychotic condition that was controlled through medication.it
His application for CAT relief described his fears that, as a criminal
deportee in Haiti, he would be subject to indefinite detention and
denied access to his medication.1z His lawyers argued that without
medication he would suffer a mental breakdown, which would offer
his jailers justification to beat him with “fists, sticks, and belts,”13 or
even to torture him “by electric shock” and “[burn him] with
cigarettes, [choke him)], or . . . [box him] in the ears.”14¢ The BIA found
that his fears, while substantiated, did not justify CAT protection, 25
In the BIA’s narrow view of torture, Dalegrand could not prove that
his likely torturer “specifically intended” to torture him; rather, these
conditions of confinement would be considered merely a byproduct of
detention in the jails of an impoverished nation.18

Immigration Judge in the Executive Office of Immigration Review (“EQIR™ are heard
by the BIA Id. § 1003.1(b)(1)-(b){3). Subsequent appeals are heard in the federal
courts. See The U.8. Dep't of Justice, Board of Immigration Appeals, JUSTICE.GOV,
(Nov. 2011), htip:/fwww. justice.govieoir/biainfo.htm ("Most BIA decisions are subject to
judicial review in the federal courts.”).

7. See, eg., United States v. Neiswender, 590 F.2d 1269, 1273 (4th Cir. 1979);
United States v. Twine, 853 F.2d 676, 79-80 (Sth Cir. 1988); Callahan v. AEV,, Inc.,
182 F.2d 287, 261 n.15 (3d Cix. 1999); United States v. Blair, 54 F.3d 639, 642.43 (10th
Cir. 1995).

8. Asylum is the typical relief requested for those fearing persecution following
deportation. Several types of convictions prevent such applications, including those for
“aggravated felon[ies],” 8 U.8.C. § 1101¢{a){43) (2012), which have burgeoned into a
broad category of offenses. See 8 U.S.C. § 1158(b)(2) (2012). ., .

9. Legal permanent resident is the status given an immigrant who is “lawfully
accorded the privilege of residing permanently in the United States” 8 U.B.C. §
1101(=)(20) (2012).

10. 288 F. App'x. 838, B39 (3d Cir. 2008).

11. Brief for International Law & Criminal Law Professors et al. as Amicus Curiae
Suppoerting Petitioner at 5-8, Dalegrand v. Mukasey, No. 06-4766 (3d Cir. Nov. 20,
2007) [hereinafter Dalegrand Brief].

12. Id. gt 6 (citing Francois v. Ashcroft (Franceis I), 343 F. Supp. 24 327, 329
(D.N.J. 2004) (citing State Department country reports), affd sub nom., Francois v.
Gonzales (Franceis II), 448 F.3d 645 (3d Cir. 2006)).

13. Id.

14. Id. at 6 (citing Auguste v. Ridge, 395 F.3d 123, 128 (3d Cir. 2005) {citing State
Department country reports)).

18. S8ee Dalegrand, 288 F, App'x at 833-40.

16. See id. at 840-41. The court, in this unpublished opinion, cited Pierre v.




RUTGERS LAW REVIEW [Vol. 66:1

Situations such as Dalegrand’s suggest not only the need to
address the inconsistency in the U.S. courts’ terpretation of the
Convention,17 but also to advance alternative legal theories to
address these shortcomings. This essay seeks to do both. In the first
three sections, I examine the background of the Convention in the
context of international human rights instruments (Section D); the
context for a critique of the CAT’s definition of torture, given the
legislative history of the Convention and an existing statute that
could aid in correcting the misinterpretation adversely affecting CAT
enforcement (Section II); and the adverse international implications
of the United States’ restrictive meaning of torture (Section IIH.Ina
concluding section (IV), I offer possible solutions to the problem,
invoking a robust principle of Immigration Lenity to prevent the

return of potential torture victims to countries where they are likely
to suffer torture.

1. HISTORY OF THE CONVENTION AGAINST TORTURE (CAT) AT THE
UNITED NATIONS (U.N.) AND IN THE UNITED STATES

The Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment was adopted by unanimous
agreement of the United Nations General Assembly1s on December
10, 1984, entered into force on June 16, 1987, signed on April 18,
1988, and sent to the U.S. Senate on May 20, 1988.19 Much time and,
undoubtedly, political wrangling20 elapsed between 1988, when the

Attorney General of the United States, 528 F.3d 180 (3d Cir. 2008), to eupport its
reasoning,

17, Several scholars have noted and discussed the problem. See DEBCRAH E.
ANKER, LAW OF ASYLUM IN THE UNITED STATES ch. 7 (database updated May 2013);
Alyssa Bell & Julie Dona, Torturous Intent: Refoulement of Haitian Nationals and U.S,
Obligations Under the Convention Against Torture, 35 N.Y.U. REv. L. & Soc¢. CHANGE
707 (2011); Mary Holper, Specific Intent and the Purposeful Narrowing of Victim
Protection Under the Convention Against Torture, 88 OR. L. REV. 771, 182 (2009);
Henry Mascia, Comment, A Reconsideration of Haitian Claims for Withholding of
Removal Under the Convention Against Torture, 19 PACE INTL L. REV. 287 (2007).

18. Enactment followed five years of active negotiations, but the process of
gestation had been long and gradual (ca, 35 years). See J. HERMAN BURGERS & HANS
DANELIUS, THE UNITED NATIONS CONVENTION AGAINST TORTURE: A HANDBOOK ON
THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT 31-33 {1988).

19. Convention Against Torture and Other Cruel Inhuman, or Degrading
Treatment or Punishment: Hearing on 8. Treaty Doc. No.100-20 Before the 8. Comm.
on Foreign Relations, 101st Cong. 7, 50 (1990) [hereinafter CAT Hearing on 8. Treaty
Doc. No. 100-20] (statement of Abraham D. Sofaer, legal advisor, Department of
State).

20. The delay in bringing the Convention to the Senate far ratification caused
Senator Edward Kennedy to urge President Reagan to sign and transmit the
Convention to the Senate, so the United States could “demonstrate to the community
of nations that we remain staunch defenders of human dignity not only at home, but
around the world.” 134 CONG. REC. 3720 (1988).
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United States signed the document,2t and 1994, Wheg its ratified
version was delivered to the United Nations.22 As Pre51de1}t Reagan
declared that CAT was not self-executing, it was not uni.;ﬂ October
21, 1998, when President Clinton signed the Foreign Affaq's Reform
and Restructuring Act of 199823 authorizing implementation of the
Convention and ordering regulations to be promulgated,2 that the
Convention became effective in the United Stgtes. By May 2008, 145
countries had signed and/or become parties to 1t.25 - _
CAT was designed to acknowledge the obligation of nations
under the United Nations Charter to “promote universal refpect for,
and observance of, human rights and fundamental freedoms”2¢ and to
“make more effective the struggle against torture-and other cruel,
inhuman or degrading treatment or punishment throughout the
world”?7 by, among other goals, encouraging statfs to combat a.nd
criminalize torture.2s Article 1 defines torture as “any gct by‘ which
severe pain or suffering, whether physical or mgn!:al, is 11_1tent10na.11y
inflicted on a person for such purposes as obtalmpg o 1{1f0rmat1on
or a confession, . .. when. .. inflicted by or at t.he mstlggtlt’)’n of . ..
public official or other person acting in an officlal“capamty. 29 Article
3 prohibits returning people to countries Where there are
substantial grounds for believing [they] wc?uld be in danger of being
subjected to torture,”s codifying the principle of non-return, or non-

91. See MICHAEL JOHN GARCLA, CONG. RESEARCH SERv., RL32276, THE U.N.
CONVENTION AGAINST TORTURE: OVERVIEW OF US. IMPLEMENTATIO_N PoLicy
CONCERNING THE REMOVAL OF ALIENS 3-4 (2006), available at
https:/iwww.fas.org/egplers/intel/RL32276.pdf. )

2})2. Id. at 8 & n.21; United States v. Matta-Balesteros, 7_1 F.3d 754, 77§ {9th Cn-
1995) (citations omitted) (stating that CAT was “operative th1rty: days after its depo.mt
by the President with the United Nations on October 21, 1994 ') By .1987, fifty-nine
nations had signed it, and by 1988, twenty-eight of those had ratified it. See BURGERS
& DANELIUS, supra note 18, at 107-09,

23. FARRA, supra note 4. . '
s+ 24, FARRA ordered that CAT regulations be promulgated ‘w1thm 120 days' of its
enactment. Id. § 2242, 112 Stat. 2681-761, -8232, -823 (codified in scattered sections of
22 U.S.C). _

25.. Pierre v. Attorney Gen., 528 F.3d 180, 184 (3d Cir. 2008).

26. CAT, supra note 1, pmbl.

27. Id. ' ™

98. See Karen Parker & Lyn Beth Neylon, Jus Cogens: Compelling the Law of
Human Rights, 12 HASTINGS INT'L & CoMP. L. REV. 411, 438 (1989); see also F_‘ederal
Torture Statute, 18 U.5.C. § 2340A (2012) {criminalizing torture occurring outside tfhe
United States). This statute defines torture as “an act oommltt.t_ad by a person a?tmg
under the color of law specifically intended to inflict severe physical or mental pain or
suffering.” Id. § 2340(1). ) _

29. CAT, supra note 1, at art. 1, para. 1. The regulation defining torture reflects
that language. See 8 C.F.R. § 1208.18(a) (2000). ‘

30. CAT, supra note 1, at art. 3, para. 1 (codified in United States law at: 28 CI““]IRn
§ 200.1 (2013). In the United States, a removal order. may not be 1ssued_
circumstances that would violate Article 8 of [CATI], subject to any reservations,
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refoulement.31 The Convention created two defenses: withholding of
removal and deferral of removal.32 Because those applying for relief
under CAT are often ineligible to apply for asylum, “the prohibition
on refoulement in Article 33 [became] the ‘cornerstone’ of the
Convention.”ss

Given that torture committed by official actors was already
universally prohibited,3 one might wonder why the U.S. government
saw the need to sign the Convention at all. Following World War II,
the United States was a primary force motivating international
human rights policy, notwithstanding ongoing contradictions in its
implementation of such a policy.8s Yet, for many years, it was the
“only major power... that had not adhered to any of the major
international human rights conventions,” and “opposed many
attempts to impose international sanctions against violators of
human rights.”3s While ultimately ratifying all but two Protocols to
the Geneva Convention,s? the United States did not initially sign the

understandings, declarations, and provisos contained” in the Senate ratification
resolution, as implemented by FARRA. 28 C.F.R. § 200.1, “Convention-based claims by
[noncitizens] subject to removal . . . [are] determined by the Attorney General, in
consultation with the Secretary of State.” Id.; see also H.R. Rep. No. 106-69, at 1 (1999)
(statement of Hon. Christopher H. Smith, Chairman, Subcommittee on International
Operations of Human Rights). In 1996, the term “deportation” in the Immigration and
Nationality Act (INA) was replaced with the term “removal;” as the concept is still
considered by many to be deportation, I will sometimes use that term in this Article.
See Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No.
104-208, 110 Stat. 3009 (effective Apr. 1, 1997) (IIRAIRA).

31. CAT, supra note 1, at art.3, para. 1, “Refoulement” is a French term meaning
“return,” defined by the United Nations Educational, Scientific and Cultural
Organization (“UNESCO”) as “the expulsion of persons who have the right to be
recognised as refugees,” whether to their country of birth or to another country in
which they could be subjected to persecution. See Glossary of Migration Related Terms,
UNESCO.0RG, http:/fwerw.unesco.orgmew/enfsocial-and-human-
sciences/themes/international-migration/glossary/refoulement/ (last visited Mar, 2,
2014). Substantial grounds are determined by “tak[ing] into account all relevant
considerations including . . . the existence . . . of a consistent pattern of gross, flagrant
or mass violations of human rights.” CAT, supra note 1, at art. 3, para. 2.

32.  See Procedures for Asylum and Withholding of Removal, 8 C.F.R. §§ 208.16-.18
(2013). Deferral of removal, which can be more easily terminated than can withholding
if conditions change and it becomes possible to effectuate return, is employed with
those who prove likelihood of torture, but are otherwise barred from receiving
withholding of removal. See id.

33. Andrea Hadaway, Safe Third Countries in Australian Refugee Law: NAGV v.
Minister for Immigration and Multicultural Affairs, 27 SYDNEY L. REV. 727, 737 (2005)
(emphasis omitted) (citations omitted).

34. See Forti v. Suarez-Mason, 672 F. Supp. 1531, 1541 (N.D. Cal. 1987); Siderman
de Blake v. Republic of Arg., 965 F.2d 699, 714 (9th Cir. 1992).

36. See LOUIS HENKIN ET AL., HUMAN RIGHTS 1020-26 (Robert C. Clark et al. eds.,
2d ed. 2009).

36. Id. at1021.

37. See Convention Relating to the Status of Refugees, opened for signature July

P
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1967 United Nations Protocol Relating to the Status of Refugees.38
Finally, in 1980, the United States confirmed its adheren§:e .t,o the
Protocol by enacting the Refugee Act.®® The focus on .wct1ms of
torture arose following resolution of the refugee protection issues.
Even as U.S. government officials echoed global calls to protect
human rights and end torture,40 the United. St.'.ites' was a_lccused.of' not
only supporting many countries engaged in indiscriminate killings
and torture,+! but also of itself engaging in torture.s2 Renewed alarms

28, 1951, 189 U.N.T.S. 1560. .
38. See Protocol Relating to the Status of Refugees, opened for stgnatut'e Jan. 31,
1967, 19 U.S.T. 6223, 606 U.N.T.8. 267. The United States h?s a reputation for not
cooperating with the international community on‘humar.f nghf,s issues. Prqfessor
Karen Muszlo, for example, concluded her 1994 critique of imposing a proof of intent
i nt for asylum applicants this way:

reqm’;‘;leni%o Refl{gee A:tpwas an expression of lofty American ide.zals to conform
with international refugee protections and to extend a genuine Yvelcome to
individuals fleeing persecution in their homelands. Zacarifzs and its progeny
have transformed the promise of an extended hand to fleeing refugees into a
meaningless gesture. The time has come for a reassesgment of Umf;ed States
policy and an examination of the extent of national commitment . to
international norma. An appropriate place to begin would be a reeva_luatmn
of the incorporation of an intent requirement . . . to individuals .fleemg the
infliction of torture and other human rights violations. If the United States
aspires to be a leader in the “new world order,” f.hen it should lead—and
hopefully it will do so in a direction worthy of following. .

Karen Musalo, Irreconcilable Differences? Divorcing Refugee Protections fron.t Humcltln

Rights Norms, 15 MICH. J, INTL L. 1179, 1240 (1994). The same can be said for the

United States’ implementation of the Convention.

39. INSwv. Cafdoza-Fonseca, 480 U.8. 421, 436-37 (1987) (citing H.R. REP. NO. 56-
781, at 19 (1980), reprinted in 1980 U.S.C.C.AN. lﬁq, 1980 WL 1313_4); see also
Musalo, supra note 38, at 1183-84. The United States ratified the Protocol in 1968. See
Cardoza-Fonseca, 480 U.S. at 432. .

40. President Roosevelt “proclaimed human rights to be an aim of the $econd
World War; Eleanor Roosevelt was & major force in the development of the Umve:l'sa.l
Declaration of Human Rights.” HENKIN ET AL., supre note 35, at 1020. The United
States was actively involved in the United National Charter and t.h'e Nurerrfb!.u'g
Charter. Id. at 1021. In the 1970s, amateur intemationa.l‘ human rights actwl.sts
pushed for and achieved United States leadership in a series of statutes declaring
respect for buman rights. Id. at 1023, Despite res1sta:nce '£rom .the Reagan
Administration, Congress enacted the Anti-Apartheid Act durmg'hls prc‘aslder.lcy. Id. at
1024; see also MESSAGE TRANSMITTING CAT, supra note 4, fat iii (“Rat1ﬁcatmr.1 .Of the
Convention by the United States will clearly express Umtec.l States opposition t,o
torture, an abhorrent practice unfortunately still prevalent in the world _toc.lay.").
Presidential Statement on United Nations International Day in Support of Victims of
Torture, 40 WKLY. COMPILATION OF PRESIDENTIAL DOCUMENTS 1167, 1167. (June 286,
2004) (“Freedom from torture is an inalienable humfm right. . . . America stand.‘.}
against and will not tolerate torture. We will investigate and p_msecube all acts o
torture . . . in all territory under our jurisdiction . .. . Torture is wrong no _matte‘r
where it occurs, and the United States will continue to lead the fight to eliminate it
everywhere.”).

41. Robert Parry, How Reagan Promoted Genocide, CONSORTIUMNEWS.COM (E_‘eb.
21, 20183), http:/fwww.consortiumnews.com/2013/02/21/how-reagan-promoted-genocide/
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about its activities followed the September 11, 2001 attacks and the
subsequent U.S. effort both to locate those involved in the planning
of those attacks and to thwart alleged conspiracies against the
United States by groups such as Al-Qaeda.®s The most notorious
alarm involved allegations of both “extraordinary rendition” of
terrorist suspects to locations where they would be tortured and so-
called water boarding of detainees to extract confessions.4¢ President

(in 1980s Guatemala and Nicaragua, alse 1970s Chile); How Clinton Authorized Secret
CIA Torture Prisons, DERKEILER.COM (Dec. 30, 2005)
http://mewsgroups.derkeiler.com/Archive/Alt/alt.politics. bush/2005-12/meg03865.html;
Thinking About Torture, WASHINGTONPOST.COM, June 19, 2004, available at 2004
WLNR 24460841 (describing support for militaries and torturers in Argentina,
Guatemala, and El Salvador since 1960s); LESLEY GILL, THE SCHOOL OF THE
AMERICAS; MILITARY TRAINING AND POLITICAL VIOLENCE IN THE AMERICAS (2004)
(1960s to present). For documentation of President Reagan’s involvement in the war
against Nicaragua’s Sandinista government, see John F, Guilmartin Jr., Nicaragua is
Armed for Trouble, Wall, St. J, Mar. 11, 1085, at 28, avciloble at
www.gwu.edu/~nsarchivVNSAEBB/NSAEBB40/00940.pdf (National Security Decision
Directive 77, Mar. 13, 1985).

42, Guilmartin Jr., supra note 41, at 28.

43. See DEXTER FILKINS, THE FOREVER WAR 44-47, 122 (2009).

44. See OPEN SOCIETY FOUNDATIONS, GLOBALIZING TORTURE: CIA SECRET
DETENTION  AND  EXTRAORDINARY  RENDITION (2013), available at
http://www.opensocietyfoundations.org/sites/default/files/globalizing-torture-
20120205.pdf (detailing, in a 214-page report, a “highly classified program of secret
detention and extraordinary rendition of terrorist suspects . . . designed to place
detainee interrogations beyond the reach of law. Suspected terrorists were seized and
secretly flown across national borders to be interrogated by foreign governments that
used torture, or by the CIA itself in clandestine ‘black sites’ using torture
techniques.”). The report details actions taken against the 136 identified victims,
listing 54 foreign governments that participated. Id. at 6; ACLU v. Dep't of Justice,
681 F.3d 61, 66-76 (2d Cir. 2012) (detailing plaintiffs’ unsuccessful complaints seeking
to compel compliance with information request for United States approved enhanced
interrogation techniques, including “waterboarding™); see also JANE MAYER, THE DARK
SIDE: THE INSIDE STORY OF HOW THE WAR ON TERROR TURNED INTO A WAR ON
AMBRICAN IDEALS 224, 292 (2008) {discussing the leaking of “torture memos” to
newspapers and the public); PHILIPPE SANDS, TORTURE TEAM: RUMSFELD’S MEMC AND
THE BETRAYAL OF AMERICAN VALUES 1566-57 (2008) (stating that United States
officials, in responding to scandal, tried to justify why terrorists needed different
rules); THE TORTURE PAPERS: THE ROAD TO ABU GHRAIB 234-35, 383 (Karen J.
Greenberg & dJoshua L. Dratel eds., 2005); Colleen Barry, Milan Court Convicts 3
Americans in CIA Kidnapping All Tried in Absentia for 2008 Abduction Now Found
Guilty, PITTSBURGH POST-GAZETTE, Feh, 2, 2013, at A4; Peter Foster, CIA ‘Black Jail’
Interrogations Ruled as Torture, DAILY TELEGRAPH, Dec. 14, 2012, available at 2012
WLNR 26739028 (detailing 2004 United States use of “extraordinary rendition” and
interrogations in CIA “black” jails condemned as torture by European Court of Human
Rights, Strasbourg); Christian Lowe & Chris Borowski, CIA Secret-Prison Probe Stalls,
CHI. TRIBUNE, Feb. 1, 2013, at 16 (detailing alleged 2006 detention in Poland by CIA);
Alfred McCoy, Outsourcing Torture: President Obama Has Shut Down the CIA’s Secret
Prisons, but that Hasn't Stopped Rendition Abroad, SALON.COM (Aug. 14, 2012, 12:49
PM),
http:/fwww.salon.com/2012/08/14/tomgram_alfred_mecoy_perfecting_illegality salpart/
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George W. Bush’s administration was plagued for years by
significant controversy surrounding his administration’s actions that
many considered torturous.s Even during the Obama
Administration’s second term, questions persist regarding the
government’s commitment to human rights in the face of strains on
national security. Charges of U.S.-based torture continue.46

; Dana Priest, CIA Holds Terror Suspects in Secret Prisons, WASHINGTONPOST.COM
(Nov. 2, 2005}, http:/fwww.washingtonpost.com/wp-
dyn/content/article/2005/11/01/AR2005110101644.html.

45. These included lists of approved interrogation methods. See Mike Allen &
Susan Schmidt, Memo on Interrogation Tactics Is Disavowed; Justice Document Had
Said Torture Moy Be Defensible, WASH. P0sT, June 23, 2004, at Al (discussing
declassification of an internal Department of Justice (“DOJ”) opinion that torturing
terrorism suspects might be legally defensible, and exposing a February 7, 2002 memo
signed by President Bush indicating his belief in his “authority ‘under the
Constitution’ to deny protections of the Geneva Conventions” to combatants detained
during the Afghanistan war); Kathleen Clark & Julie Mertus, Torturing the Law: The
Justice Department’s Legal Contortions on Interrogation, WASH. POST, June 20, 2004,
at B3; Anthony Lewis, Making Torture Legal, N.Y. REV. BOOKS, July 15, 2004,
available at  http/fwww.nybooks.com/articles/archives/2004/jul/15/making-torture-
legal?pagination=false (discussing authorization of torture by the president); Dana
Priest & Bradley Graham, Guantanamo List Details Approved Interrogation Methods,
WaSH. Posrt, June 10, 2004, at Al3, avgilable af http:/fwww.washingtonpost.com/wp-
dyn/articles/A20742-2004Jun9.htm]  (discussing lists of wvarious interrogation
techniques used on detainees); R. Jeffrey Smith, Slim Legal Grounds for Torture
Memos; Most Scholars Reject Broad View of Executive’s Power, WASH. PosT, July 4,
2004, at Al2 (describing one critic's view that Bush administration memos condoned
torture); see also Bell & Dona, supra note 17, at 726-27 (postulating that the 2002
memo “is widely believed to have been used to legitimate United States practices in
detention centers in Iraq and Afghanistan, including the Abu Ghraib facility”).

A 2004 DOJ Memo rejected “parsing the specific intent element . . , to approve
ad lawful conduct that [which] might otherwise amount to torture.” Memorandum from
Daniel Levin, Acting Assistant Att'y Gen., Qffice of Legal Counsel to James B, Comfey,
Deputy Att’y Gen., Legal Standards Applicable under 18 U.S.C. §§ 2340-2340A (Dec.
30, 2004) [hereinafter Memorandum from Daniel Levin], available at
hitp:/fwww justice.goviole/18use23402340a2 htm; see also Editorial, Torture Policy,
ASIAN PoL. NEWS, June 21, 2004, available af 2004 WLNR 22170051 (publishing
editorial excerpts from The Washington Post) (referencing Abu Ghraib and
Guantanamo prison practices endorsed by Secretary of Defense Rumsfeld); Editorial,
Torture Policy, WASHINGTONPOST.COM, June 21, 2004, available at 2004 WLNR
24466550 (citing a Pentagon-led task force, which, with the DOJ's support, concluded
in March 2003 “that the president was authorized to order torture as part of his war-
making powers and that those who followed his orders could be immunized from
punishment;” the editorial went on to say that “[d]ictaters who wish to justify torture,
and those who would mistreat Americans, have no need to read our editorials: They
can download from the [{juternet the 60-page legal brief issued by Mr. Rumsfeld’s chief
counsel.”); Robert M, Spiller, Jr., Letter to the Editor, “To Adhere to the Law” on
Torture, WASH. POST, June 17, 2004, at 28, available at
http:/fwww.washingtonpost.com/wp-dyn/articles/A48014-2004Jun16.htm] {“The
outrage of Sept. 11, 2001, does not authorize the outrage of torture.”).

46. See, eg., Rod Nordland & Thom Shanker, U.S. Military Stops Sending
Detainees to Some Afghan Prisons on Rights Fears, N.Y. TIMES, Jan. 16, 2013, at A6,
available af http:iwww.nytimes.com/2013/01/17/world/asiafus-military-stops-sending-
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A. Convention Negotiations and the Specific Intent Requirement

The U.S. government played an active rale in negotiations to
dlraft the Convention,«7 but was reluctant to agree with other
signatories on key issues.ss While succeeding in its effort to narrow
the definition of torture to only “severe’ pain or suffering,” it lost in
its effort to limit the definition to acts that were “specifically
intended.”ss Ultimately, the Convention prohibited all intentional
acts leading to torture.so In the United States, following the Senate
debalalte on CAT, the document was forwarded to the President,
subject to various reservations, understandings, declarations, and
one proviso.51 While these interpretative guidelines were said to

some-detainees-to-afghan-custody. html?pagewanted=1& r=0 (citing  suspending
transfer of detainees to some Afghen prisons because of “concern over continuing
humfm rights abuses and torture,” The actions “were . . . in anticipation of legal
provisions . . . which prohibit Defense and State Department financing to foreign
povernment agencies that practice torture or other human rights abuses.”). Others
question President Obama’s “kill Hst,” through which he has executed many by drone
;tzrit::es. See Editorial, The "Kill List” Conundrum, POST & COURIER, (Feb. 12, 2013,

01
h?tp:_llwww.postandcouz'ier.comlarticlef20130212!P01002!130219806!1021Ithe-x20?81@ ,
klll-!lst-x2019-conundrum; Bill Roggio & Alexander Mayer, Charts on US Strikes in
Pa{eastan, Lone WAR J., hitp//www longwarjournal org/pakistan-strikes.php (lagt
visited Sept. 30, 20183) (charting United States airstrikes in Pakistan from 2004
through 2013).

47.  See CAT Ratification, supra note b, at 517,486 (statement of Sen. Pell); see also
ANKER, supra note 17, § 7:2 n.1 (citing BURGERS & DANELIUS, supra nete 18, at 39-99),

48. “Historically, . . . the United States has been famously averse to international
legal constraints and has avoided them by declining to ratify several human rights
s:onvent'mns, adding extensive reservations, understandings, and declarations,
interpreting its treaty obligations restrictively, and declining to treat human rights
conventions as self-executing.” Stephen H. Legomsky, Rationing Family Values in
FEurope and Americo: An Immigration Tug of War Between States and Their Supra-
national Associations, 26 GEO. IMMIGR. L.J. 807, 839 (2011} (citing Louis Henkin,
Editorial Comment, U.S5. Ratification of Human Rights Conventions: The Ghost of
Senator Bricker, 89 AM, J. INT'L L.. 341, 342 (1995)).

49. See Holper, supra note 17, at 782, The United States suggested that torture be
limited enly to acts constituting “severe’ pain or suffering.” Id. This limitation was not
adopted. Sse BURGERS & DANELIUS, supra note 18, at 41, 117,

50. Holper, supra note 17, at 782; BURGERS & DANELIUS, supra note 18, at 118-19.
It is noteworthy that all the signatories to CAT, except the United States, define
torture as acts committed with general intent, which may include grossly negligent
acts, reckless acts, or even negligence. AHCENE BOULESBAA, THE U.N. CONVENTION ON
TORTURE AND THE PROSPECTS FOR ENFORCEMENT 20-21 (1999) (citing M.C. Bassiouni,
Commentary on the Draft Convention for the Prevention and Suppression of Torture of
the International Association of Penal Law, 48 REVUE INTERNATIONALE DE DRroIT
PENAL 282, 282-94 (1978) (F1.)); see also Rhonda Copelon, Recognizing the Egregious in
the Everyday: Domestic Violence as Torture, 25 COLUM. HUM. RTS. L. REV. 291, 326
(1994) (noting that proposals to require deliberate, malicious, or systematic infliction
of torture were explicitly rejected); BLACK'S LAW DICTIONARY 825-26 (Sth ed. 2004)
{defining general intent as a form of recklessness or negligence).

51. CAT Ratification, supra note 5, at 817,486 (statement of Sen. James Sanford);

— ——_
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merely “clarify the meaning of certain provisions,”s2 not “exclude or
modify the legal effect of a treaty,”5s they effectively did modify the
treaty as to the definition of torture. The final version contained an
understanding requiring that, to constitute torture, an act must be
“specifically intended to inflict severe physical or mental pain or
suffering.”s«+ The 1999 implementing regulations reflect this

see generally UN,, OFFICE OF LEGAL AFFAIRS, TREATY SECTION, TREATY HANDBOOK
(rev. ed. 2012) [hereinafter TrEaTY  HANDBOOK], available at
https:/ftreaties.un.org/doc/source/publications/THB/English.pdf{ (offering basic
information on treaties and outlining procedures for States to become parties to a
treaty).

52. TREATY HANDBOOK, supra note 51, at 3.

53. Id. at 12; see RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 314 cmt. d
(1987) (providing the following definition of “Understandings™ “A treaty that is
ratified or acceded to by the United States with a statement of understanding becomes
effective in domestic law . . . subject to that understanding. If no such statement is
made, indication that the President or the Senate ascribed a particular meaning to the
treaty is relevant to the interpretation of the treaty by a United States court in much
the same way that the legislative history of a statute is relevent to its
interpretation.”). Understandings are intended to signal a signatory country’s
perception of certain language in a treaty without changing its meaning. See Holper,
supra note 17, at 816 n.208 (citing LIESBETH L1INZAAD, RESERVATIONS TO UN-HUMAN
RIGHTS TREATIES: RATIFY AND RUIN? 60 (1995)). Understandings contrast with
“reservations,” which are often considered counteroffers to treaty language. Curtis A,
Bradley & Jack L. Goldsmith, Treaties, Human Righis, and Conditional Consent, 149
U. PA. L. REv. 399, 429-30 (2000).

54. S.EXEC. REP. No. 101-30, at 9 (1990) (text of Resolution of Advice and Consent
to Ratification as reported by the Committee on Foreign Relations); see also 8 C.F.R. §
208.18(a)(5) (2002). The context in which this understanding arose is significant: the
requirement of “intentional infliction of ‘mental’ pain and suffering {was] included in
the definition of ‘torture’ to reflect the increasing and deplorable use by States of
various psychological forms of torture and ill-treatment, [including] mock executions,
sensory deprivations, use of drugs, and confinement to mental hospitals.” U.N. Comm.
Against Tarture, Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishmeni; Consideration of Reporis Submitied by States Parties under
Article 19 of the Convention: Addendum, § 95, U.N. Doc. CAT/C/28/Add.5 (Oct. 15,
1999). Because all legal systems recognize that assessment of mentel pain and
suffering can be subjective, some in the United States criminal justice community
suggested that in this respect the Convention's definition fell short of the United
States constitutionally-required definition for a criminal offense. Id. To provide clarity,
the United States conditioned its ratification upon an understanding that, in order to
congtitute torture, an act must be specifically intended to inflict severe physical or
mental pain or suffering, and then specified to what that mental pain or suffering
referred (“prolonged mental harm caused by or resulting from ., . . "), Jd. Because this
was an understanding, not a reservation, it was not to have altered the Treaty’s
meaning. Holper, suprg note 17, at 816. “An ‘understanding’ . . . is a statement of
United States interpretation of & particular provision. Understandings' are to be
contrasted with ‘reservations,’” which do modify the terms of a treaty . . . and therefore
change the international obligations armong these states.” See ANKER, supra note 17, §
7:2, at 610 n.3, “As such, the ‘specifically intended’ language in the understanding
should not be considered an attempt to modify the intentionality requirement in the
Torture Convention. Rather, the language should be interpreted consistent with the
Torture Convention. Any interpretation contrary to the Torture Convention’s purpose
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language:

[iln order to constitute torture, an act must be specifically intended
to inflict severe physical or mental pain or suffering, An act that
results in unanticipated or unintended severity of pain and
suffering is not torture.ss
Noteworthy is the second sentence, that “unanticipated or
unintended severity of pain and suffering is not torture.”ss This
statement, following immediately upon the first, which defines
torture, demonstrates the drafters’ true meaning of “torture”—it does

not result from severe pain and suffering if it is unanticipated or
unintended.57

B. Effects of the Specific Intent Requirement

Insertion of the “specific intent” requirement caused confusion
over precisely what the Senate or President meant by the phrase; did
they mean specific intent as understood in domestics? criminal law,59
or something less restrictive? While the legislative history indicates
that a more fluid definition was meant than that sometimes used in

would be invalid under international law.” Id. § 7:26, at 650 (internal citations
omitted). Professor Lijnzaad’s view is that
reservations and interpretative declarations have little in ecommon.
Reservations restrict the legal effect of a treaty for the reserving state, a
restriction that comes into force the very moment the reservation is accepted
by other States Parties . . . . Interpretative declarations thus unilateraily
clarify the content of (a particular provision of) a treaty.
LIJNZAAD, supra note 53, at 59-60 (citations omitted).

55. 8 C.F.R. § 208.18(a)(b) (2002). The United States was criticized for the specific
intent understanding. The Netherlands objected that it considered the understanding
to have no impact on the obligations of the United States under the Convention, as it
“appears to restrict the scope of the definition of torture under article 1 of the
Convention.” CAT-UNTC Website, supra note 5. Some claim that imposition of the
reservations, understandings, and declarations supports the notion that the United
States sees itself as entitled to exceptions regarding international agreements, titling
this “American Exceptionalism.” Harcld Hongju Koh, On American Exceptionalism, 55
STAN. L. REv. 1479, 1482.83 (2003). Others claim that the United States has not
evidenced a true commitment to human rights, See Jamie Mayerfeld, Playing by Qur
Own Rules: How U.S. Marginalization of International Human Righis Law Led to
Torture, 20 HARV. HUM. RTS. J. 89, 95 (2007) (“Only through the full adoption of
international human rights law can the United States make a genuine commitment to
human rights and be held to that commitment.”).

56. 8 C.F.R.§ 208.18(a)5).

67. Holper, supra note 17, at 789. In describing this obvious and logical meaning, I
am reminded of the rule of “Occam’s Razor,” that the simplest of multiple competing
theories is preferable. Occom’s Razer, MERRIAM-WEBSTER, http:/fwww.merriam-
webster.com/dictionaryfoccam’s%20razor (last visited Aug. 27, 2013).

58. For purposes of this article, the term “domestic” means the United States,

59. See Holper, supra note 17, at 789-806 (describing the complexity of “intent” in
criminal law, and its relationship to immigration law).
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criminal law,60 a contrary answer was provided by the BIA in In re oJ-
E- 8 holding that a Haitian applicant for CAT protection was
properly denied relief, as he had not proved sufficiently that the
torture he feared would “be specifically intended to inflict severe
physical or mental pain or suffering.”62 Key to the BIA's decision was
its understanding of the regulation’s term “specifically intended.”e3
While opposed vigorously by several dissenting judges,8¢ and since
critiqued by scholars and commentators alike,85 the ruling has been
widely—although inconsistently—followed in the federal courts.se

60. See infra Section II.

61. 231 & N. Dec. 201, 300, 303-04 (B.1.A. 2002) (13-7 decision) (ruling that fear of
imprisonment in Haiti's inadequate prisons was insufficient to prove the government
specifically intended to cause severe pain and suffering and thereby inflict tortl_n‘e
even though it intentionally detained criminal deportees knowing that the detention
facilities were substandard); see also Bell & Dona, supre note 17, at 718-20, But see
Holper, supra note 17, at 795-806 (criticizing the decision in In re J-E-).

62. See Inre J-E-, 23 1. & N. Dec. at 298-300; see also ANKER, supra note 17, at §
7-28, at 651 n.18 (citing cases following J-F-, including those in the First, Second,
Third, Fifth, Ninth, and Eleventh circuits between 2004 and 2011). Buf see
Habtemiccel v. Asheroft, 370 F.3d 774, 783 (8th Cir. 2004) (declining to follow the J-E-
standard).

63, InredJ-E-, 231 & N. Dec. at 300-01 (“Specific intent’ is defined as the ‘intent
*to accomplish the precise criminal act that one is later charged with,” while ‘general
intent’ commonly ‘takes the form of recklessness . . . or negligence.”) (quoting BLACK'S
LAW DICTIONARY 813-14 (7th ed. 1999)); 8 C:F.R. § 208.18(a)(5) (2002). In fact, the In
re J-E- majority seems to have forgotten, at least for this case, that immigration
remedies have long been considered to be civil, not criminal remedies. See Bilokumsky
v. Tod, 263 U.S. 149, 154 (1923) (“[Tlhere is no rule of law which prohibits officers
charged with the administration of the immigration law from drawing an inference
from the silence of gne who is called upon to speak.”); see alse Fong Yue Ting v. United
States, 149 U.S. 698, 730 (1893) (deportation proceedings arve civil in nature).

64. Dissenting opinions were filed by Board Member Paul Wickham Schmidt,
joined by John W, Guendelsberger, Noel Ann Brennan, Cecelia M. Espepoza, and J uan
P. Osuna; a separate dissenting opinion was filed by Board Member Lory Diana
Rosenberg, joined by Cecelia M. Espenoza, In re J-E-, 23 1. & N. Dec. at 304, 310
(Schmidt, Board Member & Rosenberg, Board Member, dissenting). .

65. See Bell & Dona, supra note 17, at 718-23; Holper, supra note 17, at 796-806;
Mascia, supra note 17, at 289, 310-13. ’

66. Examples abound. See, e.g., Callahan v. A.E.V,, Inc., 182 F.3d 237, 261 n.15 (3d
Cir. 1999) (“Although harm to the plaintiffs may have been a probable ultimate
consequence of the defendants’ actions, we do not think they specifically intended to
cause such harm.”); United States v. Blair, 54 F.3d 639, 642 (10th Cir. 1995) (“In short,
a specific intent crime is one in which the defendant acts not only with knowledge of
what he is doing, but does so with the objective of completing some unlawful act.”);
United States v. T'wine, 853 F.2d 676, 680 (9th Cir. 1988) (holding that to prove
specific intent, “the level of culpability must exceed a mere transgression of an
objective standard of acceptable behavior (e.g., negligence, recklessness)”); United
States v, Neiswender, 590 F.2d 1269, 1273 {(4th Cir. 1979) (“In our view, [to prove
specific intent] the defendant need only have had knowledge or notice that success . . .
would have likely resulted in an obstruction of justice. Notice is provided by the
reasonable foreseeability of the natural and probable consequences of one’s acts.”). For
discussion of the circuit courts that deferred to In re J-E-, see Bell & Dona, supra note
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Strong opposition has also arisen among both concurring and
dissenting justices at both the BIA and federal court levels,67 which
have noted that the opinion is “inconsistent with both international
and domestic criminal law”é8 and runs afoul of CAT when it places “a
greater burden on claimants than is permissible under the Torture
Convention,”es

The Supreme Court has not ruled on the definition of torture
under CAT. Given the Court's historic reluctance to speak to matters
related to immigration based on its long-held principle that Congress
and the Executive Branch have plenary power over immigration, it

17, at 720-23.

The Immigration Law Advisor offered a succinct summary of the jurisprudence
on this issue in early 2009, indicating that the prevailing view in “[t]he Second, Third,
and Ninth Circuits . . . [ig] that specific intent requires that ‘the actor intend the actual
consequences of his conduct, as distinguished from the act that causes these
consequences.” Sarah Cade, Recent Developments in the Specific Intent Standard in
Convention Against Torture Cases, IMMIGR. L. ADVISOR, Jan. 2009, at 5 (citation
omitted), ' quailable at http:/fwww.justice.govieoir/vIUTLA-
Newsleter/IL.A%202009/vol3nol.pdf. The cases require “that for an act that causes
pain and suffering to be torture, the actor must have consciously desired pain and
suffering to result.” Id. Other circuits, such as the Fifth and Eleventh, “also appear
poised to follow this standard.” Jd. One might question the extent to which federal
courts should be narrowing the meaning of treaty terms, In this ease, it is likely that
these decisions are causing precisely the harm the Convention was intended to
prevent. Research is needed into the federal courts’ involvement in treaties and other
international agreements concerning treaties not invelving immigration.

67. For a thorough summary of the jurisprudence on this issue since In re J-E-, see
ANKER, supra note 17, § 7:26, at 649 nn.2-4,

68, Id. § 7:28, at 651.

69, Id. § 7:26, at 649.

70. While the plenary power may be falling from the Court’s favor, oddly, it was
cited by Pregident Bush as he targeted Arab and Muslim noneitizens for special rules
during the so-called ‘war on terror following September 11, 2001. See Kevin R.
Johnson, Hurricane Katrina: Lessons About Immigrants in the Administrative State,
46 Hous. L. REV. 11, 33-35 (2008). For a detailed summary of the key plenary power
cases, see Irene Scharf, The Exclusionary Rule in Immigration Proceedings: Where it
Was, Where it Is, Where it May Be Going, 12 SaN DIEo INT'L L.J. 53, 56 n.6 (2010).
More recently, several cases, including Zadvydas v. Davis, 533 U.8. 678, 679 (2001),
INS v. Chadha, 462 U.S. 919, 959 (1983), and Francis v. INS, 532 F.2d 268, 272 (2d
Cir. 1976), have given rise to the notion among scholars that “cracks” have developed
in the plenary power doctrine. See discussion in STEVE LEGOMSKY & CHRISTINA
RODRIGUEZ, IMMIGRATION AND REFUGEE LAW AND POLICY 181-208 (4th ed. 2005).

The Court continues to demonstrate willingness to scrutinize immigration
legislation. In Judulang v. Holder, 132 S. Ct. 476, 488.90 (2011), the Court ruled
arbitrary and caprieious the requirement of finding comparable grounds in the INA
sections on removal and inadmissibility in order for a LPR to apply for suspension of
deportation under INA § 212(c), which concerns non-LPRs. Id. In Arizona v. United
States, 132 8. Ct. 2492, 2526-29 (2012), the Court struck down much of Arizona’s
statute relating to noncitizens who are undocumented, declaring the statute
unconstitutional as it invaded federal control of immigration.

Critical analyses of the plenary power have been undertaken by immigration
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is unlikely to resolve the issue in the near future, elevating the
urgency to address the confusion surrounding this key issue of
humanitarian concern. As Professor Mary Holper has suggested, it is
vitally important to clarify the meaning of torture, as its proper and
expeditious resolution could avoid a “life-or-death situation for most
applicants.”” She documents thoroughly the adverse effects of these
decisions—the BIA’s disregard, even contradiction, of standard
domestic criminal law jurisprudence concerning specific intent;? and
the inadequate protection this affords potential torture victims.

II. CONTEXT FOR A CRITIQUE OF THE CONVENTION'S DEFINITION OF
TORTURE

The legislative history of CAT demonstrates that the intended
meaning of torture by U.S. government officials is not as narrow as
has been interpreted by either the BIA or by some federal courts.
Noteworthy is the failure of a Deputy Assistant State Department
official testifying before a House Congressional subcommittee in 1?99
concerning U.8. policy towards victims of torture to mention specific
intent.7# When asked what she believed torture to be, the official
responded, “we often refer to exactly what it says in the
Convention, . .. the term ‘torture’ means ‘any act by which severe
pain or suffering, whether physical or mental, is intentionally
inflicted on a person.... [Ijt is fairly comprehensive.””s This is
evidence that, as late as 1999, specific intent was not vital to the

scholars, including; Hiroshi Motomura, Immigration Law After a Century of Plenary
Power: Phantom Constitutional Norms and Statutory Interpretation, 100 YALE L.J. 545
(1991) (noting lack of communication between courts and Congress about immigration
law because of plenary power); Stephen H. Legomsky, Ten More Years of Plenary
Power: Immigration, Congress, and the Courts, 22 HASTINGS CONST. L.Q. 925 (1995);
GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION—IMMIGRANTS, BORDERS, AND
FUNDAMENTAL LAW 118-33 (1996) (rejecting the argument of plenary power over
immigration); T. ALEXANDER ALEINIKOFF, SEMBLANCES OF SOVEREIGNTY: THE
CONSTITUTION, THE STATE, AND AMERICAN CITIZENSHIP 7 (2002) (criticizing the
*“unfettered authority” this power gives Congress).

71, Holper, supra note 17, at 816.

7. Id. at 795-96. Professor Holper suggests that, consistent with the legislative
history, purpose of CAT, and eriminal law jurisprudence, the BIA adopt a rc?vised
definition requiring either a standard of “knowing that severe pain or suffering is
foreseeable” or “knowledge of foreseeable consequences.” Id. at 779

73, Id. at 795-96; see also Mascia, suprc note 17, at 311 (‘[Ulnnecessarily
narrowing the definition of torture, [sic] would abrogate the very purpose of the
Senate’s ratification, ‘to make more effective ‘the struggle against torture . . .
throughout the world.™ {quoting Auguste v. Ridge, 395 F.3d 123, 147 (3d Cir. 20605)).

74, United States Policy Towards Victims of Torture: Hearing on United States
‘Policy Towards Victims of Torture Before the Subcomm. on Int'l Operations & Human
Righis of the H. Comm. on International Relations, 106th Cong. 3 (1999) (statement of
Leslie Gerson, Deputy Asgistant Secretary, Bureau of Democracy, Human Rights and
Labor, United States Department of State).

75. Id. at 18.
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executive branch.

Prior to approving the Convention, neither the Senate nor the
President indicated precisely what they expected when using the
phrase “specific intent.” To be sure, neither indicated that they
meant it to mean the same thing when applied to both lay applicants
and U.S. officials subject to criminal prosecution.7s In fact, both
President Reagan’s and the State Department’s transmittals to the
Senate dispel claims that they intended such a narrow meaning.7?
secretaw of State Shultz’s letter explained that “[blecause specific
intent is required, an act that results in unanticipated and
unintended severity of pain and suffering is not torture for purposes
of this Convention.”78 The President stated his intentions differently
in 1990 when, at hearings before the Senate’s Committee on Foreign
Relations, through an assistant, the President added that “to
constitute torture the action must be done in a deliberate and
calculated manner, or, to put it in customary U.S. legal terminology,
it must be done with specific intent to inflict such a high level of
pain.”?9 .

This presidential sense is wholly different from and far less
restrictive than that later adopted by the BIA in J-E- 8 where the
‘]‘?_’oard .ruled that applicants needed to prove that authorities
intentionally inflicted” pain and suffering or that the conditions
resulting in harm had been deliberately created for “a proscribed or
prohibited purpose,” such as obtaining confessions or punishing

76. Even scholars of criminal law disagree over the meaning of epecific intent. See,
eg., Holper, supra note 17, at 779, Not all U.S. criminal prosecutions require specific
intent; some require only the general intent to do an act. See, e.g., 2 CHARLES E.
TORCIA, WHARTON'S CRIMINAL LAW §§ 107, 111 (Clark Boardman Callaghan ed., 15th
ed. 2012). “If . . . the crime charged requires only a so-called ‘general intent’ (usually
connoting general malice or its equivalent), such intent is presumed simply by showing
that the defendant engaged in the prohibited conduct . . . " Id. § 111 (citing general
intent crimes of manslaughter, reckless endangering, and criminal property damage).
f‘[T]he drafters of the CAT did not wish this definition to be ‘understood as a definition
in the strict sense of penal law. . . . {Article 1] gives a description of torture for the
purpose of understanding and implementing the Convention rather than a legal
definition for direct application in criminal law and criminal procedure.” Holper,
supra note 17, at 802 (citing BURGERS & DANELIUS, supra note 18, at 122) (omission in
original).

T7. MESSAGE TRANSMITTING CAT, supra note 4, at iii-vi (message from state
department to President on May 10, 1988 and message from the President of the
United States transmitting the CAT on May 20, 1988).

78. Id.at8.

79. CAT: Hearing on 8. Treaty Doc. No. 100-20, supra note 19, at 16-17 (statement
of Mark Richard, Assistant Attorney General, Criminal Division, Department of
Justice); see also Holper, supra note 17, at 788 n.64.

80. See In re J-E-, 23 1. & N. Dec. 291 (B.I.A. 2002). See the discussion of the case
supra Section LB.
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detainees.8!

To be sure, there were concerns that a broad understanding of
torture would lead to prosecutions of U.S. government officials. These
concerns were raised during the Senate ratification hearings,82 and
apparently plagued the negotiators.s3 Whether or not well-founded,
these apprehensions do not justify an interpretation of torture that
denies protection to potential torture victims.

The legislative history of the Torture Victim Protection Act
(“TVPA")8¢ supports the view that Congress’s use of the word
“torture” is not restricted to the narrow concept understood by U.S.
courts vis-a-vis CAT. Enacted during the same time, the purpose of
the TVPA was to establish “a Federal right of action against violators
of human rights.”ss It defines torture as “any act . . . by which severe
pain or suffering (other than pain or suffering arising only from or
inherent in, or incidental to, lawful sanctions), whether physical or
mental, is intentionally inflicted on [an] individual.”38 Notably, a
“specific intent” requirement is absent in this definition.s?

The House of Representatives’ discussion leading to the TVPA’s
enactment supports the conclusion that Congress understood torture
to mean the same thing as that meant by all CAT signatory nations
other than the United States.2s The discussion also reveals that the
legislators had CAT in mind when considering the TVPA, with
Congressman Swindall noting that “[ijn 1984, Congress adopted and
the President signed into law a joint resolution condemning acts of
torture. Public Law 98-447 [TVPA] reaffirms [the United States’]
strong objections of [sic] the use of torture under any
circumstances.”® “The definition of ‘torture’ contained in the

81. Id. at 298; see supra Section LB (discussing and critiquing In re J-E-).

82. CAT Hearing on 8. Treaty Doe. No. 100-20, supra note 19, at 16-17 (statement
of Mark Richard, Assistant Attorney General, Criminal Division, Department of
Justice); see also Holper, supra note 17, at 788 n.64.

83. Holper, supra note 17, at 788 n.64 (referring to the CAT Hearing, statements of
Senators Helms and Pressler).

84. Torturs Victim Protection Aet of 1991, Pub. L. No. 102-256, 106 Stat. 73 (1892)
{codified as amended at 28 U.S.C. § 1350 (2006)). The Act was passed by the United
States House of Representatives on October 5, 1988, HR. Res. 1417, 134th Cong., 134
CoNG. REC. 28614 (1988) (enacted).

85. H.R. Res. 1417, 134 CONG. REC. 28612.

86. 28 U.S.C. § 1350(3)(b) (2006).

87. Seeid.

88. See H.R. Res. 1417, 134 CONG. REC. 28612 (statement of Rep. Swindall).

89. Id. (statement of Rep. Swindall). In later years, President George Bush, under
pressure following accusations of torture by soldiers in Afghanistan, reaffirmed the
government’s opposition to torture in saying, “America stands against and will not
tolerate torture. We will investigate and prosecute all acts of torture . . . in all territory
under our jurisdiction . . . . Torture is wrong no matter where it occurs, and the United
States will continue to lead the fight to eliminate it everywhere.” Presidential
Statement in Support of Vietims of Torture, supra note 40, at 1167-68.
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[TVPA],” he explained, “is derived fro i i
definition contained in the U.N. Conventio;)n a;;isr'll‘iﬁr??;gmzed
The argument that the TVPA and the CAT are distinct statutes
80 eac_h may offer its own definition of torture, cannot stand While’
there is scant evidence of the U.S. CAT drafters’ concern for pt;tent' 1
Fortt{re. v1<:tm_m,91 the intended beneficiaries of the TVPA are cleazl{ili
in s1m115‘1r -s1tuations to CAT applicants—TVPA beneficiaries arZ
torture victims for whom a ejvil cause of action was created to offer
them c?mpensation; CAT beneficiaries are those who reasonabiy fear
&‘I;Itzy :inlj!lbe.ttortured if t_'orcibly returned to their home countlj',ies 52
Sharedrgz f?zz;lit}i’of focus in the two Acts highlights the need for a
'I:he paucity of successful Convention ¢z '
effectiveness of the narrow definition of torture, ;:: ita;tizzt:ttz(;tstht:
the adverse humanitarian effects that have hefallen CAT applicants
Only a few successful CAT cases have been identified in which the;
U.8. government challenged the applicant’s proof of specific intent, o3

90. H.R. Res. 1417, 124 CoNG. REC. 286123 (statement of Rep. Swindall).

81. In fact, other than President Reagan's limited statements, I have been unabla

to find additional presidentia) statements invoking concerns for potential victime. See

92. Compare Torture Victim Protection Act of
. 1931, Pub. L. No. 102-
73 9(1992) (codified as amended at 28 U.8.C. § 1350 (2008, with CAT, sifiﬁ;ggesfm
Aahiro §8531:;m v. Attorney Ge.n., 478 F.2d 158, 170-72 (5d Cir, 2007, Zubecia v
-8d 463, 473 (3d Cir. 2003) (etating that “we do not interpret this ag a;

:::::fc ;?ntent r:;uu:ement. .o [Wle ?onclude that the Convention simply excludes
sove ThiI;- ; C'or 8 . ering Ithat is the unintended cansequence of an intentional act.”)
z 1rcu1 s take is more nuanced, Shortly after Lavira, Pierre v. Ganzales 50é
ul'f"d 10‘.'-)1 2d Cu:. 2007, was decided, disagresing with Lavirg but very pam'ctd'arly
taltm;:; y allowing the ruling to stand, In note ten of the Pierre opinion, the court:
stated that t.h.e remand of the defendant in Lapira {native of Heiti, HIV- itd i
crminal convictions) océurred: I postiive, with

'l‘:fzcause bath the IJ a_nd the BIA summarily relied on [J-E-) and failed to

- c: .. on the specifics . . . " The Lavirg panel purported to further hold

- Rf vira had '[a.n] . » . argument that the extremely high likelihood of an

-positive petitioner’s death in Haitian prison meant thet any Haiti

oiﬁm_al v‘vho detained such a petitioner would exhibit “willfu] blin{iness"atg

the 1.1kel_1hood of death; the panel reasoned that this would adequately sh

s;_aecﬁ“'ic. mt.en?. e (Tihis proposition seems to us inconsistent with f:hey ’I‘hi(:-v:ir

Cireuit’s holding in Auguste that “[tlhe mere fact that the Haitian authorities

authorities i.ni':end to‘inﬂict severe pain and suffering” . . . To the extent the
_two Cases are in tension, Auguste is the more persuasive precedent, though it
18 hard to contest Lavirg’s chief holding: Lfs should carefu]ls; consider

evidence that individual petitioners put forth istingui i
to
[J-E-]. That ia what the 1J did here, d i Histinglah thir cases from
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while U.8. government officials have avoided prosecution under the
Convention.s+

In the last year for which CAT and asylum figures are extant,
fiscal year ("FY") 2011, of the 27,244 CAT applications filed in
immigration courts tracked through the judicial process, only 629
were granted, a meager 2.3 percent grant rate, as compared with a
52 percent grant rate for asylum cases brought in immigration
court.95 Granted, the comparison of asylum and CAT cases is not
necessarily one of “apples to apples.” Distinctions between asylum
and CAT necessitate that fewer CAT applications will succeed as
compared with those asking for asylum.% Nor do, we know the
number of potential CAT applicante who, upon learning of the
likelthood thst their applications were to be denied, have either
failed to apply or have withdrawn their applications.??” Nonetheless,
it is difficult to imagine that there would not have been additional
successful CAT claims had torture been defined more appropriately.

III. ADVERSE INTERNATIONAL IMPLICATIONS

QOther nations seem to agree that the definition of torture is
being, literally, tortured by the United States.ss Recently, Canada’s
Immigrant and Refugee Board ("IRB”) noted,

Pierre, 502 ¥.3d at 122 n.10 (internal citations omitted),

94. See Holper, supranote 17, at 806 & n.1563.

95. U.S. DEP'T OF JUSTICE, EXEC. OFFICE FOR IMMIGRATION REVIEW, OFFICE OF
PLANNING, ANALYSIS AND TECH., FY 2011 STATISTICAL YEAR BooK K1, M1 (2011),
available ot http/iwww justice. gov/eoir/statapub/fyllayb.pdf, Because these numbers
do not apecify why applications were rejected, they alone can help us identify neither
the applications rejected because of the specific intent requirement, nor the potential
applicants who failed to apply because they learned of the difficulty of proving specific
intent. It is fair to conclude that there are probably potential applicants who wers
returned and subsequently tortuved because of this interpretation.

96. Awards of asylum seek to prevent persecution, while awards of CAT protection
seek to provent torture; FY 2012 A Record Year for Asylum Cases, TRAC IMMIGRATION
(Jan. 16, 2012), httpi/itrac.syr.edw/immigration/reports/306/, “The odds of an asylum
claim being denied in Immigration Court resched [a] historie low in FY 2012, with only
44.5 percent being rejected. Ten years ago, almost two out of three (62.6%) individuals
seeking asylum Jost their cases in similar actions.” Id.

97. It could be informative to study whether people are less likely to apply for a
legal benefit if they expect success to be unlikely.

98. “The U.S. provisions have been criticized for imperfactly implementing the
obligations under the Torture Convention.” HENKIN ET AL., supra note 35, at 979-80
{citing Concluding Observations of the Human Rights Committee, 87th Sess., July 10-
28, 2006, ¥ 16, UN. Doc. CCPR/C/USA/CO/3/Rev.1l (Dec. 18, 2006)) (noting with
concern the United States’ requirement of a “more likely than not” standard in non-
refoulement cases). The Committes Against Torture, to which the United States claims

it is not subject, “expressed its concern that the United States had established seeret
detention facilities on the territery of other states, that it engaged in enforced
disappearances, that it engaged in extraordinary renditions, . . . and that its legal
practices fostered impunity for acts of torture.” HENKIN ET AL., supra note 35, at 1609,
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the Torture. Convention’s definition of torture “does not require
ma_levoler}t intent.” ... “Severe pain or suffering is considered to
!;)e intentionally inflicted if . . . it is a desired consequence or it
is known to be a likely consequence. If severe pain or suﬂ:e.rin ils
the result only of an accident or negligence, it is not intentioxglal.

que\_rer, where the perpetrator commits an act which i
objecgvely har‘mful, the tribunal may presume that pain clpi
suffer%ng was intended.”. .. International war crimes tribunals
have interpreted the phrase “intentionally inflicted” in a similar
manner, construing it to require an act or omission which is
deliberate, not accidental . ... The lack of a subjective desire to
cause severe pain or suffering does not constitute a valid defense
.Rathef*, knowledge that prohibited consequences would result fro -
intentional acts satisfies the intentionality requirement.99 "

These concerns were reflected in a ruling by a Canadian federal court
that reylewed its 2004 Safe Third Country Agreement (“STCA”) with
the United States,100 causing it to rule against implementation of th
?TCA.IOI The agreement between the two countries provides that the
country of last presence” is responsible for deciding asylum claim:
presented_ at a land border port of entry.i0z The country of last
presence is either Canada or the United States when the persoil
applying was physically present there immediately before claimin
refugee st'atus at a land border.108 Article IV of the STCA permiti
each ngtlon to return to the other nation asylum applicant
presenting themselves at a land border.104 In effect, STCAs ‘%bsolvs
[nations] of su.bstantively determining applications ;'or asylum undei
the Convention™95 rather than upholding asylum as the

99. ANKER, supra note 17, § 7:26, at 649-50 (citations omitted).

100. Agreement Between the United Stat
Az es and Canada for C ion i
Eﬁ:m;na;é%g oi"r f;.e.jl‘lsgee Status Claims from National of Third Couor':trx)fi;:: tlt‘}nsu::::e
. B, , T. . No. 04-1229 (entered into force D ereinafter

BTCA), available at httpSiwww.state renination 75 pIr o otter
, : . -.gov/documents/ izati
rule, see 69 Fed, Reg. 69,480 (Nov. 29, 2004). CrESMEANONTBATS.pL For final

101. See discugsion infra Section ITI.

102. BTCA, supra note 100, art. 1,1(a).

103. Id. art. 4.

104. Id.

105. i
COOB :—_Iadaway,_supm note 33, at 727 (emphasis omitted). The author refers to the
nv?ln ';on Relating to the Status of Refugees, inaugurated at Geneva in 1951, as
?nmféls : 'I?Iy t[llle lProtocol Relating to the Status of Refugees, inaugurated at New l;ork
Refugee-g bi \ dr;l(;eri fi;;tf}f n;:s:o mgln_ed the 1951 Convention Relating to the Status of
X @ col in 1968. See supra note 37-39 and i
text. In 1980, Congress passed the Refu ifyi “Srovisions of th
\ gee Act, codifying th isi
Protocol. Refugee Act of 1980, Pub. L. No, 96-212, 94 Stat. 102g ( e T

. codified as amended i
scattered sections of 8 U.S.C). The Refugee Act amended the Immigrationegnls

gastaénaél;t:,{l%({t,lé’;;}.elaog?. ?i—4lst}1:c(if Stat. 163 (1952) (codified as amended at 8
S.C. 01- . The has been subject to substantial i
critique. “This report concludes that Can i i cloeiis ity tom g
: hat . .. ada is systematically closing its borde
asylum seekers, and circumventing ite refugee protection obligations under dom::tt':

S
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indispensable tool to accomplish the international protection of
refugees. The Canada-United States Agreement has returned “more
refugee status applicants to the United States than vice versa[;]”
about 15,000 people each year apply for asylum in Canada after
passing through the United States, while “only about 200 each year
do the reverse”106 If those refugees, when returned to the United
States, face refoulement to countries where they are likely to be
tortured, Canada will have effected a “[c]hain refoulement” in
violation of principles enunciated by the United Nations High
Commissioner for Refugees (UNHCR).107

Statistics confirm that STCAs thwart appropriate
implementation of the Convention against Torture.108 A UNHCR
Report on the United States-Canada STCA for the period between
November 29, 2004 and November 6, 2005 indicated that sixteen
cases adjudicated by DHS were found to be subject to the STCA
without having the benefit of any exceptions, whereas twenty-three
were found subject to it but benefited by certain exceptions.109 Of the
eighteen cases adjudicated by the Executive Office of Immigration
Review (EOIR)110 between June 16 and December 9, 2005, where
seventeen applicants were charged with being inadmissible and one
of the seventeen had been referred by United States Citizenship and

and international law.” Efrat Arbel and Alletta Brenner, Harvard Immigration and
Refugee Law Clinical Program, Bordering on Failure: The Canada-U.S. Border Policy
and the Politics of Refugee Exclusion (Nov. 2013), 1.

106. STEPYHEN H. LEGOMSKY, SECONDARY REFUGEE MOVEMENTS AND THE RETURN
OF ASYLUM SEEKERS TO THIRD COUNTRIES: THE MEANING OF EFFECTIVE PROTECTION
13 (2003) (internal citation omitted) (figures from 2001-2002 period).

107. “Article 33 of the Refugee Convention expressly refers o refoulement in any
manner whatsoever.! Chain refoulement by causing a person to return to another place
from which refoulement occurs is prohibited. Rejection of asylum seekers at the
frontier is also prohibited by this phrase and agreement as to the interpretation of the
Convention on this point is reflected in numercus conclusions of the Executive
Committee of the UNHCR.” Penelope Mathew, Australian Refugee Protection in the
Wake of the Tampe, 96 AM. J. INT'L L. 661, 666 (2002) (internal citation omitted); see
U.N. High Comm’r for Refugees, Human Rights and Refugee Protection, Self-Study
Module 5, Vol II, at 60  (Dec. 15, 2006), available at
http:/iwww.unher.org/publ/PUBL/45a7ad712.pdf (“Non-refoulement obligations under
human rights law would also entail protection against chain-refoulement, that is,
removal to a country from which the individual would, in turn, be transferred or
roturned to another country where he or she would be subject to a gerious human
rights violation from which the non-refoulement obligation derives.”).

108. UN. High Comm’r for Refugees, Monitoring Report: Canada ~ United States
“Safs Third Country” Agreement, Dec. 29, 2004-Dec. 28, 2005, 111 (Dec. 14, 2006)

[hereinafter UNHCR Monitoring Report], available at
http://www.unher.org/455b2cca4. html.

109. Id. aF 111-12.

110. The EOIR is the administrative body that decides deportation cases. U.S. DEP'T
OF JUSTICE, EXEC. OFFICE FOR IMMIGRATION REVIEW, OFFICE OF PLANNING, ANALYSIS
AND TECH., supra note 95, at B1.
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Immigration Serviees (USCIS),111 one was terminated, two cases
were not reported on, one person moved to change venue, and the
rest (besides the USCIS-referred case) were awaiting Master
Calendar hearings.11z While the paucity of data (fifty-seven cases)
makes it difficult to make firm inferences, and not all reports
followed the cases to finality, the data illustrate that, of the fifty-
seven cases documented, sixteen were subject to the STCA and
thirteen additional applicants may also have eventually been subject
to it, for a potential total subject to the STCA of twenty-nine of fifty-
seven cases, nearly fifty-one percent.

The finding of a Canadian court in 2007113 that the STCA
violated Canadian law1l4 both placed into doubt the status of the
United States vis-a-vis the Convention11s and surfaced the difficulties
the United States could face when interpreting treaties such as CAT

111, About Us, 1.8, CITIZENSHIP AND IMMIGRATION SERVICES,
http:/fwww,uscis.gov/aboutus {last visited Mar. 9, 2013) (“[USCIS] is the government
agency that oversees lawful immigration to the United States.”).

112. UNHCR Monitoring Report, supra note 108, at 63, 110-11.

113. Canada Council for Refugees v. R. (Canadian Council Trial), 2007 F.C. 1262,
para. 338(b) (Can.), revd R. v. Canadian Council for Refugees (Conadian Council
Appeal), 2008 F.C. 228, para. 46 (Can. C.A). While the Canadian Court of Appeals did
later overturn the trial court’s ruling, it did so on technical grounds, maintaining the
significance of the earlier ruling. See id. para 102-05. In Canodian Council for
Refugees v. Canada (2009), {2008] 8.C.R. 422 (Can.), the suit was dismissed (without
reasons) on February 5§, 2009.

114, Canada’s ratification of CAT did not interpose the specific intent requirement.
See Canadian Council Trigl, 2007 F.C. 1262. This places Canada in a difficult position
vig-a-vis the United States when Canada invokes the STCA against an asylum
applicant who passed through the United States; when the STCA causes Canada to
refuse to entertain an application, returning the applicant to the United States, which
will likely refoule that person to a country that could commit torture, is not Canada
effectively violating its own CAT commitment under Article 337

115, The Canadian appeals court overturned the decision in 2008, but on technical
grounds. Canadian Council Appeal, 2008 F.C. 229, para. 105. Reversal justifications
included: Charter challenges cannot be mounted on the basis of hypotheticals and the
applicant’s claim was ultimately reviewed by United States Immigration authorities,
id. para. 102; and no factual basis upon which to assess the alleged Charter breaches,
as they were not advanced by a refugee denied asylum in Canada pursuant to the
Regulations and facing a real risk of refoulement in being sent back to the United
States. Id. para. 103, My attempts to locate news and commentary following this case
have been unsuccessful, but Professor Karen Musalo found Canadian critique of a
United States Supreme Court decision on a related igsue. In her analysis of the United
States implementation of the Refugee Act, she cited criticism, by the Canadian IRB
Chairperson, of the decision in INS v. Eligs-Zacharias, 502 U.S. 478 (1992), “for its
seeming contempt for international precedent and for the decisions of other countries:
‘In these days of global interdependence perhaps even the Supreme Court might
benefit from looking at how courts and refugee boards in like-minded countries have
decided similar cases . . .. [The Chairperson] noted that the majority . . . failed to ‘cite
a single international precedent, judicial or academic’ in reaching its conclusion.”
Musalo, supra note 38, at 1192 n.56 (citing R.G.L. Fairweather, Political Persecution,
N.Y. TIMES, Mar. 7, 1992, at A24).

2013} UN-TORTURING THE DEFINITION OF TORTURE 23

i igni do other signatories. The
in a significantly narrower manner than her

court in Canadian Council Trial deemed the ruling in the BIA case of
In re J-E- to be incorrect, particularly in its conclusions about_sp ecific
intent, in which 1t cited Professor David Martin's116 affirmation that

“ i tandard” for the
Zubeda v. Ashcrofi had applied “a less exacting st .
intent required in these torture claims.117 The Canadian Court held:

Although the regulations require that severe pair_l or sufftzﬁng lbe
“intentionally inflicted,” we do not interpret.thls.as a “specific
intent’ requirement. Rather, . . . the Convention simply excludes
gevere pain or suffering that is the unintended consequence ?f an
intentional act . . . . The intent requirement therefore c_hstmgulshes
between suffering that is the accidental result of an intended act,
and suffering that is purposefully inflicted or the foreseeable
consequence of deliberate conduct. Howe\fer, this is not the same as
requiring a specific intent to inflict guffering.118 .
The Court cited Zubeda v. Asheroft's critiq_ue of In re :_I-E- in
support of its conclusion that “requiring &n alien tp estabhs}l tﬁ:
gpecific intent of his/her persecutors ‘could impose ms:urm;)un a
obstacles to affording the very protections the c_ommumty 0 ”Iﬁtlon.st
sought to guarantee under the Convention ;_Agamst Tor.ture, 1 fai ﬁ
questioned whether the United States’ view of A.rtmle 30 e
Convention differed from that of Canada’s.120 According to_the ccm.rt(i
because requirements of the Canadianl Charter of Rights an
Freedoms??t must be satisfied when Canadla_n officials retur‘r‘l refuget;
claimants to the United States,122 once .lt found that [s].everaf
aspects of United States law put genuine refugees at ”r;:k od
refoulement to persecution and/or refoul-ement to torture,”2 an
thus concluded that the STCA did not satisfy Charter requirements,

it struck down the law.

i i va Sca. OF 1Law,

116. Profile of David A Mortin, UNIV. OF H.
http:ﬂwwwﬁaw.virginia.eduﬂawweb!faculty.nsflﬂlpbﬂl187875 (last visited Aug. 28,
e ial. 2007 F.C. 1262, par 247

117. Canadian Council Trial, 2 .C. , para, 247. ) ]

118. Id. (quoting Zubeda v. Ashcroft, 333 F.3d 483, 473 (3d Cir. 2003)) (emphasis
added) (citations omitted). i £ 54t 470

119. Id. para. 248 (quoting Zubeda, 333 F.3d a . . .

120. Id. para. 249.°Tt is in the area of arbitrariness and‘lack of dxscretmn”where the
princ.iples of fundamental justice collide with the operation of the STCA." Id. para.
290. o

121. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act,
1982, being Schedule B to the Canada Act, 1982, ¢. 11 (U.K).

’ £ b ! 281.

199. Cenadian Council Trial, 2007 F.C. 1262, para. ! o .

123. Id. para. 283-80 {reasoning that the refugee claimant’s life, liberty, or security
of the person was at stake under this law).
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IV. SOLUTIONS TO THE PROBLEM OF THE TORTURED DEFINITION OF
TORTURE

So long as these varying and incorrect definitions of torture are
going to stand, several options are available from the point of view of
immigration advocates. At a minimum, the same incorrect definition
should apply to all uses of the term in U.S. law. A unified definition
might inspire efforts to clarify and correct this important yet
misunderstood concept. As the issue is not likely to be reviewed by
the U.S. Supreme Court due to the limiting influence of both the
plenary power and Chevron principles,12¢ a unitary definition will
encourage immigrants, attorneys, scholars, and political supporters
to lobby for fairness.126 Alternatively, the definition of torture in the

TVPA could be unified with that of the CAT, as discussed in Section
II above.

Options already proposed could also be adopted. First is
Professor Holper's suggestion that the Attorney General overrule In
re J-E- and interpose her proposed definition of specific intent.126 In
contrast to the varying extant definitions of specific intent, many
reflecting criminal law principles,i27 Holper's “more generous
definition ... would allow adjudicators to focus on the likely harm to
the victim” and would thus “better effectuate the history and purpose
of protection under Article 3 of the CAT."128 This would require
knowledge that “the act would likely result in severe pain or
suffering.”129 Holper's view is supported by the Department of
Justice’s Office of Legal Counsel,130 which has acknowledged that
“the term ‘specific intent’ is ambiguous and that the courts do not use
it consistently.”131

Another solution is found in Henry Mascia’s suggestion that a

124. See infra Section IV.B.-E. For further discussion, see ANKER, supra note 17.
125. See Bell & Dona, supra note 17, at 738-43 (“Recommendations for Advocates”).
126. Holper, supra note 17, at 820-22.

127. Id. at 787-826 (describing the criminal law jurisprudence on general and
specific intent, the varying understandings as to what constitutes specific intent, and
the Model Penal Code’s interpretations; studying also the immigration law context,
from the BIA case of In re J-E-, to various federal circuit courts of appeals (including

the Third, which decided the issue and then changed its mind), and finally, to the view
of the Justice Department).

128, Id. at 815.
129, Id.

130. Id. at 819-20. Holper's article is not focused on lenity; she mentions it only on a
single occasion while emphasizing that even the DOJ had found “sufficient ambiguity
in the legislative history of the CAT fo interpret the specific intent requirement
according to the common law definition, thus rendering more criminal defendants
guilty of torture.” Id. This ambiguity, she argued, strengthens the notion that “a
narrower definition of specific intent in civil immigration cases as compared to
criminal cases flies in the face of the rule of lenity.” Id. at 820.

131. Memorandum from Daniel Levin, supra note 45,

N SRR
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general intent satisfies the intent requirement of E.he regulationsis2
and would “more accurately implement the. Senate’s purpose for the
intent element, excluding unanticipated'pam an_d suffering, because
‘causing a prohibited result through acc1d.ent, mistake, careles_sness,
or absent-mindedness’ does not sat_lsfy _the. , general a.ntel:lt
standard.”122 Mascia's critique of the Third Circuits 200?') 1:uhngi in
Auguste v. Ridge is apt, as he asserts that, even in criminal law
jurisprudence, when a consequence is foreseeable, courts pre]s)ur};lle
that the actor intended the result; thut-?, tl'{e natural and probable
consequences of voluntary actions resulting 1n torture should riﬁi ;
rebuttable presumption that the persecutor intended the res h. -
Realigning the torture definition in these ways Vfoulc.l do mue o
reposition the United States into confor@tj,r with 1t:.s expresse
commitment to eliminate torture; the nation’s excessw_el).r narrow
definition of torture employed in CAT h{:ts——becausg so distinct fro}x;n
that adopted by the other CAT signato.nes:—esgentm_llylremovecli t ?
United States from legitimate participation In this internationa
effm;‘inally, to address the difficulties faf:efd by potenti.al .torture%
victims because of this narrow def'mlt'lon, the principle }(:
Immigration Lenity should be employed liberally to promotia_ t_ e
humanitarian principles that the Unitefi States .profes'ses under. 56 123
participation in the Convention. Thus, In cases in which respon e?ﬁ ]
would otherwise be denied Convention relief because of the specf c
intent requirement, Immigration Lenity can prevent refoulement for
potential victims of the worst punishment, torture.135

A. Origins of Inmigration Lenity

The rule of lenity derives from criminal law. It is an “?pc1er_1t
canon of statutory construction which directs that f.mblgllltle& in
penal statutes be construed in favor of the defendant.”186 In an early
Supreme Court case, Chief Justice Marshall remarked that

[tlhe rule that penal laws are to be construed strictly, is perhaps

182. Mascia, supra note 17, at 280, 310-13; see also Bell & Dona, supra n?’teb17,t'§.t
707. 726-29 (positing that CAT requires merely “a knowledge mens rea’ by the
perpetrators). ) .

133. Mascia, supra note 17, at 311 {internal footnote omitted).

134. See Mascia, supra note 17, at 312-13. . ) .

185. The impulse that we impose a broader use of Immlgrafmn Lenity resembles
Prof(;ssor Musalo's proposal in her 1994 piece, Irrecancilal?le Differences?, supra n:hte
38, at 1236-36, when she suggested that the intent requu'ar_nent of Za?anas in e
ret"ugae context “be eliminated and replaced with a more ﬂea.uble am‘alysls, cons.lstent
with the language and purpose of the Refugee Act and with international practice, as

ecommended by the UNHCR.” Id. ‘

' 136. Prian G. Slocum, The Immigration Rule of Lenity qnd Chevron Deference, 17
GEO.- IMMIGR. L.J. 515, 516 (2003) [hereinafter Slocum, Lenity and Chevron Deference)
(citing United States v. Wiltherger, 18 U.8. 76, 95 (1820)).
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not much- less old than construction itself. It is founded on the
tenderness of the law for the rights of individuals; and on the plain
principle that the power of punishment is vested in the legislative,
not in the judicial department. It is the legislature, not the Court,
which is to define a crime, and ordain its punishment,

. .. Where there is no ambiguity in the words, there is no room for

construction. The case must be a strong one indeed, which would

justify a Court in departing from the plain meaning of words,

especially in a penal act, in search of an intention which the words

themselves did not suggest.137
As the Court explained at a later date, “[t]his policy of lenity means
that the Court will not interpret a federal criminal statute so ae to
increase the penalty that it pPlaces on an individual when such an
interpretation can be based on no more than a guess as to what
Congress intended.”13s However, lenity is “not invoked by a
grammatical possibility”132 and “applies only if, ‘after seizing
everything from which aid can be derived,” we can make no more
than a guess as to what Congress intended.”140 Lastly, we are
cautioned that “[a] statute is not “ambiguous” for purposes of lenity
[merely] because’ there is ‘a division of judicial authority’ over itg
proper construction.”1st

Proper occasions for inveking Immigration Lenity are sometimes
unclear.142 One such oceasion is for ambiguous provisiong, such as
sentencing requirements.14s For example, a 2001 Ninth Circuit cage,
Lara-Ruiz v. INS,4 cited an earlier Supreme Court case that
discussed criminal lenity, supporting its use as it “directs us to read
‘ambiguous’ statutory provisions narrowly in favor of the alien in
deportation proceedings.”145 In refusing to apply lenity in the cage in
question though, the court noted that it “applies only when ‘a
reasonable doubt persists about a statute's intended scope even after
resort to the language and structure, legislative history, and
motivating policies of the statute ™1ds Thus, the court found that

137, Wiltberger, 18 U.S. at 95-96,

138. Ladner v. United States, 358 U.S. 169, 178 (1958),

139. Caron v. United States, 524 U8, 308, 316 (1998).

140. Reno v. Koray, 515 U.8. 60, 66 (1995) (citing Smith v. United States, 508 U.8.
228, 239 (1993); Ladner, 3568 U.S. at 178) (involving appeal from prisoner denied credit
toward sentence for time spent at community treatment center while on hail),

141. See Koray, 515 U.8. at 64-65 (citing Moskal v. United States, 498 U.S, 103, 108
(1990},

142, See, e.g., United States v. Lazaro-Guadarrama, 71 F.3d 1419, 1421 (8th Cir.

1995) (deseribing “the term involving in the sentencing guideline” as being “capable of
a broad interpretation™).

143, Id.

144. 241 F.3d 934, 942 (7th Cir. 2001).
145. Id.

146. Id. (citing Moskal, 498 T.S. at 108).

— T T
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lenity was not warranted because the statgte’s’,iptended scope was
clear, as the phrase “sexual abuse of a minor” in the deportation
statute incorporated the conduct at issue.147. Fn anothe:r. case,
involving a criminal conviction for counterf:ntmg S&Cl:.l‘ltles in
interstate commerce, the Court reiterated, “the ‘touchstone’ of lenity
‘Is statutory ambiguity.™148 '

B. Crimmigration: Criminal Law and Immigration Law

The interrelationship between criminal and imm'igraif‘ion ‘law
that has evolved since the mid-1990s, when two new immigration-
related statutes were enacted that are commonly referr.ed-to as
ITRATRA and AEDPA,149 warrants enhanced use o'f: the principle of
lenity in immigration matters, Particulz?.rly in CAT cases,
Immigration Lenity should be invoked to amehorape Fhe .harsh effects
of these statutes, which have muddied the dlstmcnqn bgtween
criminal and immigration law, denying thousands of 1mr¥ngrants
numerous legal options formerly available. By expanding the
definition of ‘aggravated felony,’ IIRAIRA made te'ns of t}_zousands of
long-term LPRs vulnerable to deportation for relatively minor acts. 150
AEDPA reduced dramatically the types of cases that could be
appealed.151

. ra-Ruiz, 241 F.3d at 942,

1:2 Jﬁ‘;;skal, 498 U.S. at 107 (quoting Bifuleo v. L.Tnibed St:_ates, 447 U.S}; 381, 38}"{;
(1980)). The court added, it “leaves open the crueml. qut_estmn e ofal ow tmtr.;cn
ambiguousness constitutes . . . ambiguity.” Id.. a? 108 (citation gnd‘ mte_m quotatio
marks omitted). Others have said that “the eriminal rule of lenity Burvives morf_ as a;‘
makeweight for results that seem right on othex: groundaf than as a cor'mmte'mt 1}3 1Icy of
statutory interpretation.” David 8. Rubenstein, Putting the ImngratwnR 7] 27;
Lenity in its Proper Place: A Tool of Last Resort Aftgr Chemn, 59 ADMIN, L. E\; :}1,;
493 n.72 (2007) (quoting John Calvin Jeffries, Legality, Vogueness, an
Construction of Penal Statutes, 71 VA. L. REV. 189, 198-99 (1‘:38.5.)). L

149. Tlegal Immigration Reform and Immigrant Regponsﬂ?lhty Act of 199'6, Pub. th
No. 104-208, 110 Stat. 3009-546 to -724 (1996); Antiterroriam and Effective Dea
Penalty Act, Pub. L. No. 104-132, 110 Stat. 1214 (el:nacted Apr. 24, 19_96). Both statutes
are codified as amended in scattered sections of United States Code ‘tltle 8. .

150. Juliet Stumpf, The Crimmigration Crisis: Immigrant.s:, ‘Cnme, and Soveretgn
Power, 56 AM. U. L. REV. 367, 376 n.33, 383-84, 401 (2006) (citing Anushka Mfﬂina,
Immigrants Rights Groups Split over Senate Bill, WASH. PosT, July 28, 2006, at }.

151. NATL IMMIGRATION PROJECT OF THE NAT'L LAWYERS GU."ILD, I.MHGRATIF)N LAW;.
AND DEFENSE § 8:38 (2d ed. 2013). ITRAIRA also r}apealed d1scrgt10nary waivers o
deportation for those convicted of aggravated felonies, and apphet? the deportatfg(m
sections retroactively to those who pleaded guilty befc?re the statute's efnactment. ;:
id.; Bryan Lonegan, American Diaspora: The Deportation of Lawful Residents from
United States and the Destruction of Their Families, 32 NYU.REV. L. & SOC: CHAN(;I:
55, 60, 66 (2007); Jacqueline P. Ulin, Note, A Common Sense Reconsiruction of ¢
INA’s Crime-Related Removal System: Eliminating the Caveats from the Statue of
Liberty’s Welcoming Words, 78 WasH. U. L. Q. 1549, 1565 (2‘000);_ Gerald L, Neun.mn,
Admissions and Denials: A Dialogic Introduction to the Immigration Law Symposium,
29 CONN. L. REV. 1395, 1407 & n.61 (1997).
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It is in the wake of these statutory changes that the term
“crimmigration” was coined.1s2 First identified in an article in the

Washington Post newspaper, the author, Dana Priest, referred to

“Crimmigration Camps”—U.8.-controlled prisons located in other

countries, cheaper than those in the United States, used ‘4o contain
noncitizen detainees and United States citizens convicted of serious
crimes.”163 In 2006, Professor Juliet Stumpf attempted to locate the
origins of crimmigration, theorizing that it derived from the

notions of membership in U.S. society that emphasize distinctions

between insiders and outsiders . + - - Both immigration and criminal

law marshal the sovereign power of the state to punish and to

express societal condemnation for the individual offender. The use

of that powerful tool in this new area of crimmigration law ig .

troubling precisely because of the use of membership theory.

Because mmembership theory is inherently flexible, the viewpoint of

the decisionmaker as to whether an individual i part of the

community often determines whether constitutional and other

rights apply at all.154

This trend to treat immigrants like criminals, which contradicts
well-settled rulings over decades declaring immigration law to be
civil in nature,155 has a silver lining for the issue at hand: the
interrelationship created by these new statutes between immigration
law and criminal law warrants enhanced and robust use of the
principle of lenity in the immigration context,156 particularly for CAT
applicants, who are the most vulnerable.

Given the drastic nature of deportation, it is natural that the

162. See Stumpf, supra note 1560, at 374,

153. Id. at 373.74 & n.30 (citing Dana Priest, CIA Holds Terror Suspects in Secret
Prigons, WASH. PosT, Nov. 2, 2005, at AI).

154. Stumpf, supra note 150, at 378-79 {footnotes omitted). About the same time
(2006), the derogatory Iabel “erimalien” entered the lexicon of right-wing talk radio.
See, e.g., Brent Clanton, Immigration, Crimaliens, and Diasporas, BRENT'S BLOG May
22, 2008, T:46 AM), http:l/brentclanton.blogspot.oomfzoo6/05fimmigation-crimaliens-
and-diasporas.htm].

165. United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 164 (1923) ("Deportation

proceedings are civil in their nature."); see also Bridges v. Wixon, 326 U.8. 135, 154

penalty, it is “not a eriminal proceeding”); Daniel Kanstroom, Deportation, Sociql
Contral, and Punishment: Some Thoughts About Why Hard Lews Make Bad Cases,
113 HARV, L. REv. 1889, 1891.92 (2000) (arguing that because deportation is now a
nearly certain ‘“consequence of criminal conviction(s],” the criminal justice and
imrnigrant removal systems are essentially one, so “constitutional norms applicable to
criminal cases” should be applied to deportation).

156. Immigration Lenity in immigration law is g canon of statutory interpretation
whereby a judge is required to allow a noncitizen to remain in the United States if
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jurisprudence of criminal lenity would gventually ble:ad into
immigration law. While the classic case of Urited States v. Wiltberger
concerned penal statutes,157 with prison the potentu.al outcon_le,lcourts
have characterized the harsh effects of deportation as SI_mﬂar to
banishment158 to countries unknown by deportees.’s® This harsh
consequence, so akin to imprisonment, has p?opfal!ed us to attend to
“the tenderness of the law for the rights .of md:vxquals; and on the
plain principle, that the power of punishment is vested in the
legislative, not in the judicial dep:amtn:nent."1'6o Such tender treatment
is particularly warranted in the cases making news recently——thos_e
concerning noncitizen children brought to the United States bY their
parents when the children were young.i6t The generosity of

——y m—— r —— o—

L D—pa) —— S T m—t

157. 18 U.S, 76 (1820). o

158. See, e.g., Fong Haw Tan v. Phelan, 333 U.S. .6,'10 {1948) ('f{D]eportat:.a«;:;[ éa a
drastic measure and at times the equivalent of l?amshmeilt or enle.. . M v.
Cardoza-Fonseca, 480 U.S. 421, 449 (1987) (stating that “[djeportation is alwa;gzzsa
harsh measure™); Gastelum—Quix}ones v. Kemnedy, 374. U.s. 46:9. 47? (jljj )
{(“[Dleportation is a drastic sanction, one which can destroy lives and dzsn}pt ;m ctes .
..."); Barber v. Gonzales, 347 1.5. 637, 642 (1954). (“Althougl_1 not penal in charay ter,
deportation statutes as a practical matter may inflict ‘the_equzvalent of bzaumsh::melréa 4;1)'
exile’ . . . ." (quoting Fong How Tan, 3338 U.S. a? 1_0)): Bridges, 5326 US a.t. 164 { )
(“Though deportation is not technically a cnmmal proceeding, it ws:tsd a g]r:?n
hardship on the individual and deprives him of the right t,c stay and live and wor
this land of freedom. That deportation iz a penalty—-—elat fimes a most serious one—
cannot be doubted.”). Although the rule of lenity was intended to apply to stat_utgg
provisions that render aliens departable, see Fon,g How Tfn_t, 333_ USs. ?,t 9-10, 1tth .
since been applied to a wide variety of immigration provisions, including t;msgg ;d
provide discretionary relief from deportation, Sefz. eg., Lok v. INS, 5348 F.Zd" 7, ) a(ll
Cir. 1977) (stating that recognition of the imrmg::atxon rule of l'amty was espefa 3:,
pertinent” in a case involving relief from deportation); Rubens‘tem, su;:ra note 148, a
492 n.67, Ng Fung Ho v. White, 269 U8, 276, 284. (1922)‘ {stating that “[t]o depcnlrt (;ne
who so claims to be a citizen obviously deprives him of hbe_rty o It may resu t also
in loes of both property and life, or of all that makes life worth lm.ng.5 (citation
omitted)); Slocum, Lenity and Chevron Deference, supre note 136, at 526 n.65, o

159. Irecall a client of the Immigration Law Clinic about a decade ago who, while in
his late fifties, had no defense to his deportation to Portugal, a cour_m*;{ he yad Ii& ::1:
young child, never having returned. Because of his shame over his situation, he
his adult children that he was simply “retiring” there, _

160, Wiltberger, 18 U.S. at 95; see also Slocum, Lenity and Chevron Deference, supra

t 5286, n.65. )
nit:l,lag:o: a perspective of the contern over th? issue, see Julia Preston, Obama
Expresses Confidence in Early Action on Immiga:atwn, N.Y. TIMES CAUCUS BLOG (Nov.
14, 2012, 5:13 PM), http:ffthecaucus.blcgs.nytnmes.com/Z_Olle Ulﬂobama-e;:presses-
confidence-in-early-action-on-immigration/; Jonathan Weisman, Pressure Or;o;usgl:g
Congress for Immigration Overhaul, N.Y. TIMES CAUCUS BLOG (June 25, 2012, f
AM), http:llthacaucus.blogs‘nyt.imes.coml2012106125Ipr§ssum-grows-9n-congre:;; o:;
immigration-overhaul/; Ariha Setalvad, Immigration Policy Offers Relief for. S; P;d)
Facing Deportation, N.Y. TIMES CHOICE BLO(? (June 2{3, 2012, 6:5 ,
http:lithechoice.blogs.nytimes.coml2012/0512Gla-repneve-for-fore:gn-stud”ents{. g
Contemporary arguments concerning the st?-called “Dream Act,” which W(:l

benefit such young arrivals, come to mind. While this proposal has not been enacted as
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Wiltl_;erger should also apply to the sympathetic situations of CAT
applicants.

The Rule of Immigration Lenity is not novel, yet it is
underutilized. Beginning with Fong Haw Tan v. Phelan,182 the
.Supreme Court announced that it would “resolve [statutory] doubts
in fax.ror of [a more narrow] construction because deportation is a
drgstlc measure and at times the equivalent of banishment or
exile.”163 The Court reasoned that, “since the stakes are considerable
for t}}e individual, we will not assume that Congress meant to trench
on his freedom beyond that which is required by the narrowest of
geveral possible meanings of the words used.”16¢

As to doubts or ambiguities arising in statutes, this principle
was later characterized as a “canon of statutory interpretation
uniquely applicable to the immigration laws, which requires [that]
any d_m_:tbts in construing those statutes [are] resolved in favor of the
[noncitizen) due to the potentially drastic consequences of
deportation.”165 Since Fong Haw Tan, “the Supreme Court has
repe?.tedly paid homage to the principle that courts should construe
ambiguous immigration statutes favorably for aliens.168 In INS v.
Cardoza-Fonseca, the Supreme Court referred to the “harsh
measure” of deportation as it characterized lenity as “the
longstanding principle of construing any lingering ambiguities in
deportation statutes in favor of the [non-citizen].”167 Most recently, in
INS v. St. Cyr,168 by referencing the same principle, the Co’urt

of this writing, President.'. Obama did assert his executive authority in June 2012 to
enable a subset of these immigrants, colloquially called “Dreamers,” to be temporarily
;iztectedufrgmcremoval. See& Consideration of Deferred Action for Childhood Arrivals
cess, U.S. CITIZENSHIP IMMIGR. SERVS., http:/iwww. i i i
B etod duly 3. 2019). P w.uscis.govichildhoodarrivals
162. 333 U.5.at6.
163, Id. at 10 {citing Delgadillo v. Carmichael, 332 1.8, 888 (194T)).
164. Id.; see also In re Crammond, 23 L & N. Dec. 9, 29
e e o) . 9, 26 (B.L.A_ 2001) (Rosenberg,
165. In re Hou, 20 L & N. Dec. 513, 620 (BI1.A 1992) (citin,
. . 2 , J.A. g INS v. Cardoza-
Fonseca, 480 U.5. 421, 449 (1987); Costello v. INS, 376 U.S. 120, 128 (1964); Barber v.
Gonzales, 347 U.S. 637, 64243 (1954); Fong Haw Tan, 333 U.S. at 6; Delgadillo, 332
U.8. at 391; Pacheco v. INS, 546 F.2d 448, 449 {1st Cir. 1976); In re Tiwari, 19 I &N.
Dec. 875, 881 (B.LA. _198?)). In In re Hou, where the court interpretod whether an
attempted weapons violation is sufficient to sustain a charge of deportability under
then INS section 241(a)(2}(C) where the statute did not contain the word “attempt”
the_ ct?urt stated t]:tat “la]ny remaining questions regarding the intent of Congress 11;
?mlttmg the term ‘attempt’ in section 241(a)(2)(C) of the Act will therefore be decided
in favor of the respondent in this case.” 201 & N. Dec. at 520.
166. Rubenstein, supra note 148, at 492 (citing IN
, g INS v. St. Cyr, 533 U.S. 289, 320
(2001); Cardoza-Fonseca, 480 U.S. at 449; INS v. Errico, 385 U.5. 214, 226 (1966);
Costello, 376 1.8, at 128; Bonetti v. Rogers, 356 U.S. 691, 699 (1958)). ’
167. 480 U.S. at 448,
168. 533 U.S. at 289.
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reminded us of the ongoing power of lenity.169 Regarding noncitizens
applying for CAT relief where the possibility of torture is real, this
principle is particularly relevant and, not surprisingly, the cireuit
courts agree.17

While not as long-standing as its corollary in criminal law, the
rule of Immigration Lenity maintains strong judicial support, even in
recent years.17l Particularly in the context of potential torture
victims, and considering the United States’ expressed commitment to
fostering human rights and opposing torture,i?2 support for a robust
principle of Immigration Lenity is just as warranted as is the
principle in criminal law. Nor should the constitutional argument for
criminal lenity173 detract from the argument favoring Immigration
Lenity, as the stakes involved in immigration cases, particularly
those concerning torture, are extreme. Adding to the equities
supporting use of Immigration Lenity is the powerless nature of
immigrants in our political system—among other deprivations, they
cannot vote;174 unlike criminal defendants, they are bereft of most
protections accorded criminal defendants because of the

169. Id. at 320 (stating that the principle construes “any lingering ambiguities in
deportation statutes in favor of the alien” {(quoting Cardoza-Fonseca, 480 U.8. at 449)
(internal quotation marks omitted)). Professor Brian Slocum noted:

[t)here is a similar, but lesser known, canon of construction in immigration
law, often similarly referred to by courts as the rule of lenity, which directs
that statutory ambiguities in deportation provisions be resolved in favor of
the noncitizen. Despite the extreme judicia! deference traditionally given the
political branches in immigration matters, courts have long employed this
canon in light of the harehness of deportation. Indeed, the immigration rule
of lenity still retains ita validity today, a8 evidenced by the Court's citation to
it in a recent decision, INS v, 8t. Cyr.
Slocum, Lenity and Chevron Deference, supra note 136, at 516-17 (citations omitted).

170. See Rubenstein, supra note 148, at 492 (citing Okeke v. Gonzales, 407 F.3d
585, 596-97 (3d Cir. 2005) (Ambro, C.J., concurring); Padash v. INS, 3568 F.3d 1161,
1173 (9th Cir. 2004); De Osorio v. INS, 10 F.3d 1034, 1043 (4th Cir. 1993)).

171. See Rubenstein, supra note 148, at 492 nn.68-70. See, for example, the
following cases, which applied the rule of lenity to reach 2 statutdry interpretation
favoring the respondent. See, e.g., Okeke, 407 F.3d at 596-97; Padash, 358 F.3d at
1173; De Osorio, 10 F.3d at 1043; Rosario v. INB, 962 ¥.2d 220, 225 (2d Cir. 1992).

172. See supra Section I

178. See Slocum, Lenity and Chevron Deference, supra note 136, at 526 & nn.59-60.
Slocpm does refer to the Supreme Court’s indication “that the void for vagueness
doctrine . . . applies to deportation provisions.” 1d. at 526 (citation omitted).

174, See Johnson, supra aote 70, at 20. In addition to not having the franchise,
immigrants are an unpopular group who can be victimized by lagislators who “may be
tempted to use [their legislative power] . . . @8 a means of retribution against
unpopular groups or individuals.” Landgraf v. USI Flm Prods., 511 U.S. 244, 266
(1994); see also Stephen H. Legomsky, Fear and Loathing in Congress and the Courts:
Immigration and Judicial Review, 78 TEX. L. Rev. 1615, 1627 (2000) (observing that
noncitizens are yulnerable to antagonistic legislation because they cannot vote); St.
Cyr, 533U.S. at 315-16 (citing concerns about potential ret: sbutive effect of retroactive
legislation on unpopular groups)-
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determination that deportation hearings are civil and not criminal:17s
th.ey are neither entitled to appointed counsel nor to confrc;nt
witnesses against them,176 nor to ex post facto prohibitions.177
Ironically, the Convention’s paucity of legislative history
strengthens the argument in favor of Immigration Lenity, precisely
because of the ruling in a 1989 case, In re Tiwari.17s There, the BIA
fou'nd tbat ‘.‘[t]he Service has not pointed to any legislative l’ﬁstory or
legislative intent to support its position” that the respondent was
deportable for his alien smuggling conviction, notwithstanding that
the statutory requirement for “gain” was not met.17 In rejecting the
goverl}ment.:’s argument, the BIA reflected lenity language, adding
any lingering ambiguities regarding the construction of the Act are;
to be resolved in the alien’s favor.”180
.Pri.nciples such as that cited in Tiwari should be employed to
assist CAT applicants who are otherwise unable to obtain relief
bgcause of the narrow definition of torture. Nothing in the legislative
hJst?ry supports the view that the specific intent requirement should
be 1pterpreted as narrowly as it has been. As already noted
President Reagan and others, in fact, expressed the opposite.181 If th(;
harshness of deporting Tiwari created the urgency to invoke lenity
$0 should the harshness of deportation when torture is likely to bt;
visited upon unsuccessful CAT applicants.

1:75. See Stumpf, supra note 150, at 392-93. Noncitizens in deportation hearings
enjoy far fpjwer protections than those available to criminal defendants. Id. Desgpite tlgle
long-standing tenet that deportation is civil, commentators are expressing growin,
concern about the hypocrisy of the recent treatment of noncitizens, essentiall ag
f:nmmals., while "denying them the concomitant rights. See id. at ,376-79. Onythe
}nteree_:ctlonlof immigration and criminal law, see id. at 378 (“Many criminal offenses
mch{dmg misdemeanors, now result in mandatory deportation. Immigration violations’
previcusly handled as civil matters are increasingly addressed as criminal offenses
The procedures for determining whether civil immigratioy laws are violated have comé
to resemble the criminal process. . . . [T]he trend toward criminalizing immigration
?aw _has -set us on a path toward establishing irreyocably intertwined systema:
immigration and criminal law as doppelgangers.” (cit.atic;n.s omitted)). .

176, ‘ Id: at 390-91. The government recently announced a new policy, in anticipation
of a district court ruling, that it will provide counsel to immigration detainees with
serious mental disorders that may render them mentally incompetent to represent
t.hexyselves. EOIR and ICE Adopt New Policies in Anticipation of District Court
Ruling, 90 INTERPRETER RELEASES 990, 990-91 {2013).

177: 'Marcello v. Bonds, 349 U.8. 302, 314 (1955) (holding that ex post facio
prohibitions do not apply to deportation proceedings); Brian G. Slocum, Canons, The
Plenary Power Doctrine, and Immigration Law, 34 FLa, ST. U. L. REV. 3,63 392 1; 165
(2007) [hereinafter Slocum, Plenary Power Doctrine]. . ' , .

178. 191 & N. Dec. 875, 881 (B.1.A. 1989 ] 7 [
354 (B4 100D, ), reconsideration denied, 20 [. & N. Dec.

179. Id. at 880-81.

180. Id. at 881 (citing INS v, Cardoza-Fonseca, 480 U.S. 421 ;
v. Phelan, 333 U.S. 6 (1948)), 450 TS 451 (1987 Fong Haw Tan

181. See supra Section II.
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The lenity principle is consonant with the needs of CAT
applicants; how it has been invoked in other types of cases can be
instructive. For example, in Jobson v. Ashcroft, the Second Circuit
ruled in a deportation case that, to the extent a relevant statutory
section was “ambiguous, the ‘narrowest of several possible meanings’
of section 16(b) [was] warranted ....”82 In the CAT context, the
narrowest meaning of the phrase ‘specifically intended’ used to define
torture in the Regulations would differ dramatically from that
interpreted by the BIA in In re J-E- and by several federal circuit
courts.

Given the purposes of CAT, to acknowledge the obligation of
nations under the United Nations Charter to “promote universal
respect for, and observance of, human rights and fundamental
freedoms,”18% and to “make more effective the struggle against torture
and other cruel, inhuman or degrading treatment or punishment
throughout the world,”18¢ CAT applicants “should be given the benefit
of the doubt” by federal courts that should make use of a broad
understanding of Immigration Lenity.185

C. Effects of Immigration Lenity

With the plenary power principle waning but still alive, the
principle of Immigration Lenity is akin to an anti-preemption power,
leveling the playing field for immigrants, who remain relatively
disadvantaged in the United States.188 While invoking Immigration
Lenity has been infrequently “dispositive on its own,” it “often serves
as a court’s alternative rationale after it has determined the
outcome,”187 or as a factor used to determine whether an agency’s

182. 326 F.3d 367, 376 (2d Cir. 2003) {citing Dalton v. Ashcroft, 257 F.3d 200, 208
(2d Cir. 2001)) (deciding whether second-degree manslaughter in New York is a crime
of violence and thus an aggravated felony, rendering Jobson ineligible for most relief).
The section at issue was 18 U.S.C § 16, which denoted a crime of violence as a felony if
it involved “by its nature . . . a substantial risk that physical force” against another
will be “used in the course of committing [a crime].” Id. at 370. The court dectded,
though, that “lawful permanent residents who are convicted of crimes determined to
be aggravated felonies are categorically ineligible for discretionary relief from
deportation, regardless of equitable factors in individual cases.” Id. at 376 (citing INS
v. St. Cyr, 533 U.S. 289, 296-97 (2001)).

183. CAT, supra note 1, pmbl.

184, Id.

185. Deborah E. Anker, Determining Asylum Claims in the United States: A Case
Study on the Implementation of Legal Norms in an Unstructured Adjudicatory
Environment, 19 N.Y.U. REv. L. & Soc. CHANGE 433, 477 & n.176 (1993) (quoting
OFFICE OF THE U.N, HicH COMM'R FOR REFUGEES, HANDBOOK ON PROCEDURES FOR
DETERMINING REFUCEE STATUS, para. 196, U.N. Doc. HCR/IP/4 (1979)).

186. See Rubenstein, sizpra note 148, at 480-81 nn.6-7.

187. Id. at 492-93. Prof. Rubenstein also cites to other Supreme Court statements
that are similar. See, e.g., INS v. Errico, 385 U.S. 214, 225 (1966) (stating that, “even if
there were some doubt as to the correct construction of the statute, the doubt should
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“interpretation of a statute” was reasonable.188 Others have
characterized it as a “ticbreaker.”188 In any event, the suggestion
here is for a more robust use of Immigration Lenity, especially as
applied in CAT cases, for applicants struggling with the narrow
definition of torture. The reasons supporting a more robust use of
Immigration Lenity are numerous: alien immigrants remain
relatively disadvantaged in the United States, as they have no vote,
and thus no say about the laws to which they are subject;19%0 many
immigrants are unable, even if legally present in the United
States,191 to either become LPRs or, if already in that status, to
naturalize and thus participate fully in the political process through
voting;192 finally, the humanitarian purposes of CAT, to strengthen
the existing prohibition of torture and other cruel, abusive, and

be resolved in favor of the alien”); Costello v. INS, 376 1.8, 120, 128 (1964) (stating
that even if the statutory interpretation issue before the Court was in doubt, it “would
nonetheless be constrained by accepted prineiples of statutory construction in this area
of the law to resolve that doubt in favor of the {alien]™); Ki Se Lee v. Ashcroft, 368 F.3d
218, 225 (3d Cir. 2004} (“To the extent that any ambiguity lingers, we note that there
is a longstanding principle of construing any lingering ambiguities in deportation
statutes in favor of the alien.” (internal quotation marks omitted)); Francis v. Reno,
269 F.3d 162, 169-71 (3d Cir. 2001) {determining that classification of crimes should be
determined by state law with respect to the INA and noting that this approach is
“consistent with the rule of lenity™); see also INS v. Cardoza-Fonseca, 480 11,8, 421, 449
(1987) (“We find these ordinary canons of statutory construction compelling, even
without regard to the longstanding principle of construing any lingering ambiguities in
deportation statutes in favor of the alien,”).

188. Blocum, Lenity and Chevron Deference, supra note 136, at 576 n.374; see also
Rubenstein, supra note 148, at 493, n.72 (citing INS v. St. Cyr, 533 U.S. 289, 320
(2001)); Fong Haw Tan v. Phelan, 333 U.S, 6, 9-10 (1948) (finding a “trace” of
congressional purpose “in [the statute’s] legislative history” before declaring that it
would “resolve the doubt[]” in the noncitizen's favor); Okeke v. Gonzales, 407 F.3d 585,
696 (3d Cir. 2005) (“A final reason [the BIA's] interpretation of [the statute] is
impermissible is that, because of the serious consequences of deportation, rules of
statutory interpretation relating to immigration statutes require that ambiguities e
construed in the favor of the alien.”); Padash v. INS, 358 F.34 1161, 1172-73 (9th Cir.
2004) (relying on rule of lenity along with several factors, including legislative history
and other canons of construction); Slocum, Lenity and Chevron Deference, supra note
136, at 572 n.358 (“[[ln many of the decisions which cite to the immigration rule of
lenity, the canon is not used in a dispositive manner, but, rather, as further and
perhaps superfluous justification for rejecting the government’s interpretation.”),

189. See Slocum, Lenity and Chevron Deference, supra note 136, at 577-78.
Tiebreakers can carry more weight than factors.

190. See Johnson, supra note 70, at 20 (“Both lawful and undocumented
immigrants, barred from having any formal political input—namely, a vote—in the
administrative state are deeply affected, and often injured by decisions of the
bureaucracy.”). '

191. Temporary visas are available for, among other reasoms, work, tourism, or
education. See 8 U.8.C. § 1101(a)(15), 1184 (2012).

192, See Slocum, Lenity and Chevron Deference, supra note 136, at 522
(acknowledging noncitizens inability to vote indicates importance of rule of lenity).
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inhuman treatment,183 will be furthered with more frequent use of
Immigration Lenity. In the short term, while the narrow definition of
torture under CAT prevails, Immigration Lenity could offer a stopgap
measure to protect potential torture victims. _
Enhanced use of Immigration Lenity is particularly warranted in
the context of the narrow definition of torture because of the
imposition in the 1990s of harsh amendfnents t(? th_e US
immigration laws, which removed much discretion from 1mm1grat1.on
judges’, made deportable thousands who were noi_: before,_ and denied
relief to so many others.1%¢ Moreover, Immigration Lenity requests
should gain momentum in light of aspects of the 1996 law_*, commorfly
coined “ITRAIRA,” which altered the structure of proceedings to evict
noncitizens from the United States.19%6 The IIRAIRA m.ex_'ged
immigration proceedings to evict noncitizens, which had been divided
between “deportation” and “exclusion.”196 In the past, those deen?ed
to have entered the United States were subject to deportat_lon
hearings, while those considered not to have “entered” were subject
to exclusion hearings, with fewer rights attendant thereto.197 Undfer
this scheme, Immigration Lenity arguments were not made in
exclusion hearings, presumably because those considered to hal.ve not
entered were assumed to be ineligible for leniency. Now, with the
merging of deportation and exclusion into unified he:arin.gs term_ed
“removal,”198 the era of a more expansive call for Immlgratmn. Le?mty
has arisen.19® Convincing arguments can now be made that': principles
of Immigration Lenity should apply equally to all those in removal

188. See HENKIN ET AL., supra note 35, at 405-12. .

194, See CAT, supra note 1 {adding a requirement that torture be specifically
intended). o

195. See Illegal Immigration Reform and Immigrant Responmbﬂ'lty Act of 1996,
Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-546 to -724 (19986) (codified as amended
in scattered sections of 8 U.5.C.).

196. Id.

197. Slocum, Lenity and Chevron Deference, supra note 136,. at 524, Under the
former INA, even if physically in the United States, if noncitizens had not been
formally inspected and admitted they were considered not to have made an entry. See
Immigration-and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 163 (1952). Th.e
1996 Act eliminated (and deleted!) the concept of “entry” in the INA and replaced it
with the concept of “admission.” See 110 Stat. at 3003-575 (codified as amended at 8
U.S.C. § 1101(a)(13)(A) (2012)).

198. See 8 U.S.C. § 1229a(a)(1) (2012); Slocum, Lenity and Chevron Deference, supra
note 136, at 524.

199. See Slocum, Lenity and Chevron Deference, supra note 136, at 578-79. Because
noncitizens admitted to the United States are entitled to greate_r statutory a?d
constitutional protections than are inadmissible ones, “the immigration -rule of lenity
should be entitled to less, if any, weight when statutory provisions al?phcable only t:o
inadmissible noncitizens are at issue” as “the consequences of deportatmn—-th.e Court s
justification for lenity—are certainly harsher for those who have been admitted into
the country.” Id. at 524-25, 579.
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proceedings, 200

D. Effect of Chevron Deference on Immigration Lenity2n

Notwithstanding the generous and compassionate notion
underlying the principle of Immigration Lenity, the case of Chevron
US.A., Inc. v. Natural Resources Defense Council, Inc., if layered
onto concepts of a fervent plenary power,202 could likely prevent
review of agency interpretations and have an adverse effect on CAT
applicants requesting Immigration Lenity.202 This result would
undoubtedly be contrary to the longstanding traditions in U.S.
immigration law and to the beneficent purposes of the Convention.204

200. “Thus, while the application of the immigration rule of lenity to provisions
applicable to excludable noncitizens had never been authoritatively settled, the issue
is now even more unclear due to the enactment of IIRAIRA.” Slocum, Lenity and
Chevron Deference, supra note 136, at 525. (discussing post-IIRATRA’s blurring of the
distinction between deportation and exclusion),

201. 'The implications of Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc,, 467
U.S. 837 (1984), demand a study of its own. I include the discussion here because
Chevron is important to consider when discussing Immigration Lenity; however, I do
not pretend that space here permits a full discussion.

202. Id.; see generally Anna Williams Shavers, The Invisible Others and Immigrant
Rights: A Commentary, 45 Hous. L. REV. 99, 146 (2008) (quoting Ekwutozia U.
Nwabuzor, Comment, The City of Colossus: Discipio v. Ashcroft, Nonacquiescence, and
Judicial Deference in Immigration Law, 50 How. L.J. 575, 604 (2007)) (“Even before
Cheuron, the plenary power doctrine shielded immigration law from meaningful court
review.”). The argument has been made, although T am not convinced, that given “the
strength of the [P]lenary [Plower [in immigration,] . . . a relaxation of . . . deference to
[agency interpretations of statutes] will have little effect.” Shavers, supra, at 149,
Rather, it seems that, given the noted judicial increase in scrutiny of immigration-
related legislation in recent years, immigration advocates should be more concerned
about expansion of Chevron to immigration than about the plenary power, although a
strong plenary power coupled with a vigorous interpretation of Chevron could combine,
as Professor Johnson warns, to erode further the legal rights of immigrants. See
Johnson, supra note 70, at 43.

208. The recent Supreme Court case, Clapper v. Amnesty Int'l US4, 133 8. Ct. 1138
{2013), should not affect the issues discussed herein, as Clapper invoked neither lenity,
nor the plenary power, nor Chevron when the Court refused to accept a challenge to
various antiterrorism measures (including renditions, targeted drone killings, and
government secrecy); see also Adam Liptak, Justices Reject Legal Challenge to
Surveillance, N.Y. TIMES, Feb. 27, 2013, at Al,

204. See supra Section I; see also Costello v. INS, 376 U.S. 120, 128 (1964)
(“[D]eportation is a drastic measure and at times the equivalent of banishment ar exile
-+ + . To construe this statutory provision less generously to the alien might find
support in logic. But since the stakes are considerable for the individual, we will not
assume that Congress meant to trench on his freedom beyond that which is required
by the narrowest of several possible meanings of the words used.” (internal quotation
marks omitted) (internal citations omitted)). The Costello Court added:

In this area of the law, involving as it may the equivalent of banishment or
exile, we do well to eschew technicalities and fictions and to deal instead
with realities. The reality is that the petitioner’s convictions occurred when
he was a naturalized citizen, as he had been for almost 30 years,
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The principle of Immigration Lenity, in which ambiguities in

“immigration statutes are resolved in favor of the non-citizen, 1s In

direct conflict with the main thrust of Chevron, in which ambiguities
in statues are resolved in favor of the agency.206 “On the one hand,
Chevron demands that courts defer to reasonable agency
interpretations of ambiguous statutes. Qn the o!;her .hand_, the rule of
lenity requires courts to construe ambiguous immigration statutes
favorably for aliens.”206 As the consequences of Chevron on
immigration jurisprudence have not, to daiie, been Fesolved_ by t':he
Court,207 Immigration Lenity should prevail when n conflict with

If Congress had wanted the relation-back doctrine of § 340(a) to apply to th?l
deportation provisions of § 241(a)}(4), and thus to re_nder nugatory an
meaningless for an entire class of aliens the protections of § 241(b)(2),
Congress could easily have said so.

Id. at 131-32. Phel e Court indicated

rmore, in Fong Haw Tan v. an, the Court indicated:

Furt}\l;e give expressgion to that view by reading this provision of ‘the statutt_a to
authorize deportation only where an alien ha.vmg committed a crime
involving moral turpitude and having been con.v1cted and sentenced, onco
again commits a crime of that nature and is convicted and sentenced for_1t. )

We resolve the doubts in favor of that construction because depor'fatmn is
a drastic measure and at times the equivalent of banishment or exile. .It is
the forfoiture for misconduct of a residence in this country. Such a forfe1tl_1re
is a penalty. To construe this statutory provision less generm.xsly to the ahin
might find support in logic. But since the stakes are cons1derab‘1e for the
individual, we will not assume that Congress meant to trench on his freer:'lom
beyond that which is required by the narrowest of several possible meanings
of the words used. N

333 U.S. 6, 9-10 {1948) (internal citation omitted).

505. See Slocum, Lenity and Chevron Deference, supra note 136’. at 518-51!_9. Hc:
concludes, “courts should consider lenity . . . when reviewing agency interpretations.
Id. at 519. '

906. Rubenstein, supra note 148, at 501; see also Slocum, Lenity and Chevron

nce, supra note 136, at 559.
D;g?{e See Sfocum, Lenity and Chevron Deference, supra note 136, at 552-53. Slocum
encapsulates the state of immigration post-Chevror} s}uccmct?y: ) o N
In immigration cases since the Chevron decision, .majopty opinions of t.e
Court have twice cited the immigration rule of lenity .w1th approval, but in
one case a clear statement rule displaced Chevron and in the other the Court
resolved the interpretive issue at Step One. In INSv. Cardozq-Fongeca, the
Court mentioned the immigration rule of lenity for the ﬁrs_t time since the
Chevron decision. . . . [The Court stated that it decide_d the issue at Cheuron
Step One, basing its decision on an “analysis of the pla_m lan:guag.e of t_he Act,:
its symmetry with the United Nations Protocol, and its legls}at.we hzstolry.
The Court found these “ordinary canons of statutory construf:tmn corr_lpe]h':ng,
even without regard to the longstanding principle of con.?t.rumg”aqy l_mgeru'lg
ambiguities in deportation statutes in favor of the [nOI'ICItIZB!l]. Similarly, in

INS v. 8t. Cyr, the Court found Chevron inapphcable' because of the

“presumption against retroactive application of ambLgt_mus 'sta?:utory

provisiong” . . . that . . . was “buttressed by ‘t,he_a longat.andn}g principle of

construing any lingering ambiguities in deportation statutes in favor of the

[noneitizen).”




——
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Chevron, as it offers noncitizens the benefit of the doubt when

statutes are ambiguous, whereas Chevron, by favoring the agency,
removes that benefit,

1. The Basics of Chevronz2os

Chevron, in its essence, instructs courts how to decide cases
when questions arise concerning the meaning of specific statutory
sections.209 A key reason underlying the Chevron principle is that
deference to decisions of administrative agencies is important,
because they have an “understanding of the force of the statutory
policy in [a] given situation,” and the experience and informed
judgment in which to make the best decisions under the
circumstances.2t0 However, the Court has warned that, “[ijn
construing statutes, ‘we must . . . start with the assumption that the
legislative purpose is expressed by the ordinary meaning of the

Neither Cardoza-Fonseca nor St. Cyr should be interpreted as resolving
the conflict between the immigration rule of lenity and Chevron. In St. Cyr, .
. . the Court's eitation to lenity was . . . outside . . . the Chevron context, In
Cardozg-Fonseca, one could argue that because the Court decided the case at
Step One and also cited to the immigration ruls of lenity, the opinion should
be interpreted as implying that the canon is a traditional tool of statutory
construction .that should be applied in Step One. This interpretation is
problematic, though, because the Court stated that it did not rely on the rule
in determining congressional intent; its citation to it was therefore
unnecessary. Thus . . . neither case resolved the conflict between the
immigration rule of lenity and Chevron.
Id. (internal citations omitted). Nor did the Court in INS v. Aguirre-Aguirre, 526 U.8.
415 (1999), expressly refer to lenity, so it also failed to reconcile the issue of
reconciliation with Chevron. See id.; see also Rubenstein, supra note 148, at 502,

208. Chevron, U.S.A,, Inc. v. Natural Res. Def Council, Ine., 467 U.8. 837, 865-66
{1984). The bounds of what became known as the Chevron principle were articulated
by the Court as follows:

[Aln agency to which Congress has delegated policy-making responsibilities
may, within the limits of that delegation, properly rely upon the incumbent
administration’s views of wise policy to inform its judgments. While agencies
are not directly accountable to the people, the Chief Executive is, and it is
entirely appropriate for this political branch of the Government to make such
policy choices—resolving the competing interests which Congress itself
either inadvertently did not resolve, or intentionally left to be resolved by the
agency charged with the administration of the statute in light of everyday
realities.

When a challenge to an agency construction of a statutory provision, fairly
conceptualized, really centers on the wisdom of the agency's policy, rather
than whether it is a reasonable choice within a gap left open by Congress,
the challenge must fail. In such a case, federal judges—who have no

constituency—have a duty to respect legitimate policy choices made by those
who do.

Id. (internal citations omitted),

209. Id. at 844-45.
210. Id.

el
B
-
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used.”211 ‘
Worci;’hen claims are made of ambiguity or other vagueness In
statutory sections, Chevron mandates tha?.t two steps be undertla)}‘cexz
6 determine whether administrative actions should even be s1.}‘ S]:c
to judicial inquiry: First, in what has. co‘f‘ng to be knovzzn as iﬁ
One,” a court asks whether a statute is ‘snlent or z.amb1gu011;13 W1rt
respect to the specific issue’ before it; if 80, the guestion for t e Co‘tl
[was] whether the agency’s answer 1s based on a permissi he
construction of the statute.”212 Another way of unde_rstandmg :he
inquiry here is to ask whether Congress spoke directly to the
matter.218 If so, that would control.214 '

In what is known as “Step Two,” a cPurt ascertains wl}ether tie
agency’s interpretation of the statute 1s unreasonable; .1f 80, t ?:-
decision is not entitled to deference.215 The determmatlon“ d_?d
reasonableness, though, is not that simple; for examplels, Cheuror? (
not provide any guidance regarding the role of car.’l’ons in determining
whether the agency’s interpretation is reasonable.”218 .

Chevron was rooted in the 1944 Supren}e Court cage Skidmore v.
Swift & Co., which held “that an agency’s 1nterprfatat1on may me{:int
some deference ..., given the ‘speciflhzed oxperience and”gl;oa T}?r
investigations and information’ avalla_ble. to the agency. de
Skidmore principle has been said to mv1tfa agencies to persuahe
courts of the wisdom of their decisior}slactlons, as opposed to the
Chevron principle of deference,218 which affords greater power to

cy decisions.219 _ .
agenlfyChevron were to apply in the face of a claim for Immigration

911. INS v. Elias-Zacarias, 502 US 478, 482 (1992) (quoting Richards v. Unite(i.
State;s, 369 U.S. 1, 9 (1962)); see also INS v. Cardoza-Fonseca, 480 U.8. 421, 43
1987). .
(212?) Aguirre-Aguirre, 526 U.S. at 424 (quoting Chevron, 467 U.S. at 843); see also
Cardoza-Fonseca, 480 U.S. at 448-49.
913, See Aguirre-Aguirre, 526 U.8. at 424. . . ‘
214, This theory is strangely reminiscent of federal preemptmg,‘ which requires
preer‘nption of state causes of action to the extent thz‘it Congress explicitly expreszedslltg
intention to preempt them. See, e.g., Cipollone v. Liggett Grp, Inc., 505 U.8. 504,
(1992); Medtronic, Ine. v. Lohr, 518 U.8. 470, 485-86 (1996). L o ,
215. Chevron, 467 U.S. at 865-66 (explaining t:.hat if thq Ad::mmi;rattt;f1 8
interpretation represents a reascnable accommodation of manifestly competing
interests . . . [it] is entitled to deference”). )
216. Slocum, Lenity and Chevron Deference, supra nﬁte;riﬁ,l at 518. A detailed
‘ eritd i f this Article.
discussion and critique of Chevron is beyond the scope o ‘ .
2sf'17l De Leon-Ochoa v. Attorney Gen., 622 F.3d 341, 34? (3d. Cir. 2010_) (quoting
Unit;ad States v. Mead Corp., 533 U.S. 218, 234 (2001)) (internal quotation marks
itted).
01;:118. .)Skidmnre v. Swift & Co., 323 U.5. 134, 140 (1944); Mead, 533 U.5. at 228.
Mzead is said to have “resuscitated” Skidmore. DeLeon-Ochoa, 622 F.3d at 349.
219. See DeLeon-Ochoa, 622 F.3d at 348-49.
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L‘emty, at which stage of its inquiry would that occur? Commentators
dlsagree. Some, like Professor Brian Slocum, believe that “la]lthough
use in Step One is possible, the better approach is to utilize lenit %n
Step Tv'vo-, after a statute is deemed to be ambiguous, as one factoi in
id)etermmmg whethe.r the :?.gency’s interpretation is reasonable.”220 In
rofgssor Rubenstein’s view, Immigration Lenity should only b
considered after both steps of Chevron are completed and a findi}rrl iz
made of both a lack of Congressional attention to or ambiguity in %he
m.atter _(Step One) and unreasonable agency action (Step Twz) 221 In
his opinion, this approach “affords the Attorney Generél an
unencu_mb.ered first bite at balancing the competing policies
und{?rglrdlng the immigration law when the statute at issue is
ambiguous . . .. [and] best comports with the judicial deference that

judges traditionally afford to the political branches in immi

matters.”222 gration

2. Putting Chevron in Context

. I?oes Chevron have “constitutional status,”228 or is it merely
prmq1ple .of convenience? The answer is unclear. If, as Wsi(ﬂ?
Immlgrat_lon Lenity, Chevron is simply a rule- of ’ statutor
cor{structlon :cmd. not of the Constitution, it should be given no morz
weight than is given to Immigration Lenity. Doubtful constitutional
support for Chevron offers a convincing argument that the defere
gccorded to Chevron has exceeded that which is warranted.22¢ For Itlﬁe
Lssue unlt_ier discussion here, this is particularly true, as .it mvolvez
: ;}l;liczzi;crjlrs. and humanitarian concerns having international
‘ According to several recent indicators, C
its allure.226 First, in the 1987 case INS U.’ ij;;g;;:;szsc:;;uvsgii

bzig. Sltol;:um, Lenit_y and Chevron Deference, supra mote 136, at 575. Slocum
ves, then, regarding Steps One and Two, that “the Cheyron decision left o th
question of how canons fit into the Step Two review.” Id. at 576 pon e

221. For a summ f th i
85, 504510, ary of the Chevron steps, see Rubenstein, supra note 148, at 482-

222. Id. at 482,

223. dSllt:cum, Lenit_): and Cht?vron Deference, supra note 136, at 535-39, Some have
;E?he : : illt (_)hevron 1: gnclusmns follow logically from the form of government from
1t derives, which involves broad congressional del i i
authority to agencies (explicit or implici paratio s Tt g
he plicit), the separation of powe inci
political accountability of agencies that i Dot st nd ehe
politi . puts them in a better position than th
{iuthcrxi?lry tc;] make policy. lSlocu_m concludes that the rationale is most Iikely that th:
c:;l ere t?cts ct{ngresspnal intent, not the Constitution. Jd. at 537. Unfortunatel
a22 jrm:lggh discussion of this question is beyond the scope of thig Article v
. See id. at 535-89 (explaining that “[t]he Ch inion itself i
that deference was constitutionally compelle[d]'). eorom opinion itself did not argue
225. See infra notes 224-232 and accompanying text.
226, 480 U.S. 421 (1987).
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the Supreme Court acknowledged that the BIA should be accorded
deference, the Court employed an individualized, subtle scrutiny of
the BIA’s actions, more akin to a case-by-case analysis, in rejecting
the BIA’s view of the standard necessary to prove persecution in
asylum cases.227 Then, in the 1999 case INS v. Aguirre-Aguirre, even
when the Court employed the Chevron principle to defer to agency
action, it essentially reaffirmed Cardoza-Fonseca.228

In Aguirre-Aguirre, the question was whether the respondent, a
native and citizen of Guatemala, was entitled to relief even though
“he ‘committed a serious nonpolitical erime’ before his entry into the
United States” when he protested governmental policies by burning
buses, assaulting passengers, and vandalizing and destroying private
property.22s The BIA denied relief after concluding that the actions
constituted serious nonpolitical crimes; ultimately the Court
deferred,230 emphasizing, “judicial deference to the Executive Branch
is especially appropriate in the immigration context where officials
‘exercise especially sensitive political functions that implicate
questions of foreign relations™231 as “la] decision by the Attorney
General to deem certain violent offenses committed in another
country as political in nature, and to allow the perpetrators to
remain in the United States, may affect our relations with that
country or its neighbors.”282 As it invoked Chevron, the Court stated
that the Ninth Circuit Court of Appeals “should have asked whether
‘the statute is silent or ambiguous with respect to the specific issue’
before it; if so, ‘the question for the court [was] whether the agency’s
answer is based on a permissible construction of the statute.”233 The

997. See id. at 448. The federal circuit courts of appeals, as well as scholars, have
dealt with this issue. In Osorio v. INS, 18 F.3d 1017, 1022 (2d Cir. 1994), for example,
overturning the BIA's denial of a Guatemalan union leader's asylum claim, the court
held that it need not accept an “unreasonable interpretation of the BIA” The
scholarship concerning Chevron is voluminous. See, e.g., Cass R. Sunstein, Law and
Administration After Chevron, 90 COLUM. L. REV. 2071, 2086 n.69, 2109 (1990) {citing
Court rejection of agency interpretations that “will not prevail when they conflict with
syntactic norms”); Cynthia R. Farina, Statutory Interpretation and the Balance of
Power in the Administrative State, 89 COLUM. L. REV. 452, 476-78 (1989) (disagreeing
with notion that courts must defer to an agency’s statutory interpretation); Cass R.
Sunstein, Interpreting Statutes in the Regulatory State, 103 HarV. L. REV. 405, 444-46
{1989) (expreasing the need for judicial interpretation of statutory ambiguities).

998, INS v. Aguirre-Aguirre, 526 U.S. 415, 4256 (1999) (stating that “the BIA should
be accorded Chevron deference as it gives ambiguous statutory terms ‘concrete
meaning through a process of case-by-case adjudication™ (quoting Cardoza-Fonseca,
480 U.8. at 448-49)).

999, Id. at 418 (quoting & U.S.C. § 1253(h)}2)(C)).

280. Id. at 418-19.

231. Id. at 425 (quoting INS v, Abudu, 485 U.S. 94, 110 (1988)).

232. Id.

2383. Id. at 418 (quoting Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 843 (1984)); see also Cardoza-Fonseca, 480 T.S. at 448349,
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Court seemed convinced to defer because of the power given the
Attorney General to determine statutory entitlement to relief. 234

The distinctions between the situation in Aguirre-Aguirre and
the one in question here are multiple. First, Aguirre-Aguirre involved
a criminal deportee, not one affirmatively applying for protection
from torture.23s Second, CAT is an international agreement, to which
the United States has been committed since 1994, and is not truly
one that concerns immigration, but rather it concerns not refouling
potential torture victims. While I have been unable to establish why
CAT regulations were placed under the purview of the BIA, an
inference can be made that, to the drafters, it was the obvious
placement for them given that applications for torturs protection
would likely arise in the context of asylum applications in
deportation hearings.2s7 However, that determination does not
insure that the agency tasked with the delicate administration of
CAT regulations appreciates either the humanitsrian concerns or
larger context of the international drafting negotiations that took
place over a number of years.z28 :

Next, a view of more recent Supreme Court cases determining
the effect of agency interpretation hints that the Court may now be
less influenced by Cheuron than in the past. In 2005, for example, in
Clark v. Martinez, the ‘Court rejected an agency interpretation of a
section of the immigration statute without even mentioning
Chevron.2:0 Another encouraging note from that case is that it wasg
Justice Scalia’s majority opinion which concluded that the plain
meaning of the indefinite detention statute required identical
applications  for lawful permanent residents and the
undocumented.24 More importantly, the apinion cited two cases that

234, Aguirre-Aguirre, 596 U.S. at 424-25 {citing 8 11.8.C. § 1103(e) (Supp. OI 1994);
8 U.8.C. § 1263()(1), () (Supp. 11T 1994)),
235. 526 U.S. at 422923,

236, Inspection and Expedited Removal of Aliens, 62 Fed. Reg. 10,312, 10,316 Mar,
8, 1997) (indicating that the INS haz considered applications since Nov. 1884, the
effective date of Article 3, thus prior to finalization of regulations).

REGULATIONS.—- Not later than 120 days after the date of enactment of this Act,
{Oct. 21, 1998], the heads of the appropriate agencies shall preseribe regulations to
implement the obligationg of the United States under [CAT]... " FARRA, Pub. L. No.
105-277, § 2242, 112 Stat. 2681-822 {1998)), I was unable to locate any legislative
history or other information concerning discussions as to which executive agency
should decide CAT cases.

238. See BURGERS & DANELIUS, supra note 18, ch. 2 (describing the lengthy process,
beginning in 1977 and running through 1984, of meetings, negotiations, preparations,
drafting, redrafting, and finalizing that culminated in the convention),

239. 543US8. 371, 378-19 {2005).

240. Id. (deciding that the indefinite detention sub-section must be applied in the
same manner for both LPRs and the undocumented).
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invoked Immigration Lenity, Leocal v. Ashcroft and United States v.
Thompson/Center Arms Co.241 Finally, several courts of .appe.al ha}ve
recently questioned the application of Chevron in the immigration
context.242

Nor does a recent Supreme Court decision weaken the argument
for enhanced use of Immigration Lenity. ?hat case, Holder v.
Martinez Gutierrez,2¢ upheld a BIA ruling on a st.atutory
immigration issue24¢ as the Court abrogated the Ninth Circuit cas;zesz.i
of Cuevas-Gaspar v. Gonzales?4s and Merca@—Meta v. Holder. ;t
There, the Court held that the BIA’s refusal to impute a pa?ent.s
years of continuous presence in the United States to their child in
order to establish eligibility for cancellation of remow._ral was based on
a “permissible construction of the statute.”247 Aecol_'dmg.trl) the. Cour_t,
the BIA “could reasonably conclude tha_at an ahen. living in this
country as a child must meet” the residency requiren'lextf:s ffn: a
specific period of time on his/her own.24¢ The Board's position
prevails” according to the Court, “if it is & reasqnabl.e construction of
the statute, whether or not it is the only possible mte?pretatmn or
even the one a court might think best.”24¢ The Court'opmed tllxat the
BIA’s view was “consistent with the sta'tutfa’s tex}:’ ;250 despltfe the
“statute’s objectives of ‘providing relief to a}len:f, with strong ties to
the United States’ and ‘promoting family_umt':y," 21 t}.le Court did not
believe ite purposes demanded imputation in this mstapce.zé‘a’ Nor
was the Court convinced that the BIA ac.:ted improperly in refusing
imputation in this case while accepting it in others.25-3 . ‘

Martinez Gutierrez is irrelevant to the suggestion made in this

241, Id. at 380-81 (citing Leocals v. Asheroft, 543 U.S. 1, 11-12, n.8 (2004); United
States v. Thompson/Center Arms Co., 504 U.8, 505, 517-18, n.10 (1982)), .

242, For example, see Perdomo-Padilla v. Asheroft, 333 F.3d 964, 967 (9th fJu-.
2003), in which the government argued for Cheuvron deference.. Th? court 1_'uled aga:lnat
defere:.nce where the guestion concerned a nationality determination as “issues of law
pertaining to nationality are for the court.” Id.; see also Hug}zes v. Asheroft, 2.55 F.ad
752, 767-58 (9th Cir. 2001) (finding that nationality claims are not entitled to
deference).

248, 132 6. Ct 2011 (2012).

244, Id, at 2021.

245, 430 F.34 1013 (3th Cir, 2005).

246, 580 F.3d 1102 (9th Cir. 2009). .

247. Martinez Gutierrez, 132 8. Ct. at 2014-15 (invoking 8 U.5.C. § 1220b(a) (1996)).

248, Id. at 2014. .

249. Id. at 2017 (citing Chevron, U.S.A | Inc. v. Natural Res. Def. Council, Inc., 467
U.8. 837, 843-44 & n.11 (1984)). o)

250. Id. (discussing 8 U.5.C. § 1228b(a) (1996)). ' o N

261. Id, at 2019, This case does not raise Immig_ratmn Lenity issues, as the decision
i3 based on examination of the atatutory language itself. Id.

252. Id. at 2018-21.

253, Id
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Article. In Martinez-Gutierrez, a specific immigration-related
regulation was at stake, not a law with international implications.254
A child was asking for a benefit to be bestowed that Congress had not
granted.z55 Here, noncitizens are seeking application of the
universally accepted definition of torture. The fact that Congress
placed CAT regulations within the BIA’s purview is not an excuse for
the federal courts, or even Congress,25 if it realizes its error, to deny
its evident intent where the BIA seems unable, or unwilling, to
enforce that intent. Congress apparently erred in creating these
regulations, either by placing the power to determine the meaning of
torture with the BIA or by not realizing that “what torture moant”
would be an issue in the first place. Short of Congress acting, the
federal courts should use their oversight powers to correct the BIA's
errors.2s7

In addition to the above indicators that Chevron may be
weakening and must not pose a significant ‘barrier to Immigration
Lenity are two recent Supreme Court cases that, while not
immigration-related, imply that “cracks” may be emerging in the
Chevron jurisprudence in the same way they have been identified
with regard to the plenary power.258 The first concerned an importer
challenging a tariff classification ruling by the U.S. Customs
Service;259 the Court held that the classification was not entitled to
Chevron deferonce, as there was “no indication that Congress
intended such a ruling to carry the force of law . . . 260 The second
case found that, where the Clean Air Act authorized the
Environmental Protection Agency (EPA) to regulate greenhouse
gases yet the EPA refused to rule on whether these gases “cause or
contribute to climate change[,] [i]ts action[s were] ... ‘arbitrary,
capricious, . . . or otherwise not in accordance with law.”261 The

254. Id. at 2014 (discussing 8 U.S.C. § 1228h(a)).
256, Id. at 2018.

256. Congress has enacted the so-called Technical Corrections Acts following major
immigration legislation in order to correct anomalies in a new statute. See
Immigration and Nationality Technical Corrections Act of 1994, Pub. L. No. 108-418,
108 Stat, 4305 (1994).

257. Johnson, supra note 70, at 29-32.

2568. See LEGOMSKY & RODRIGUEZ, supra note 70, at 181-208.

259. United States v. Mead Corp., 533 U.S. 218, 221 (2001).

260. Id. The Court stated that a Skidmore claim may be raised “where the
regulatory scheme is highly detailed, and Customs can bring the benefit of specialized
experience to bear on the subtle questions . . . . A classification ruling in this situation
may therefore at least seek a respect proportional to its ‘power to persuade.” Id, at
235. The Court added that, “under Skidmore v. Swift & Co., . . . the ruling is eligible to
claim respect according to its persuasiveness” Id. at 221.

261, Massachusetts v. EPA, 549 U.S. 497, B34 (2007) (citing 42 U.S.C. §
T60T(HMA) (2000)). The Court cited Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, Inc. immediately following ite holding, noting the contrasting view in Chevron
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EPA’s broad discretion in deciding whether to bring ex_lforcement
actions262 mandated, said the Court, that it “must-ground its reasons
for action or inaction in the statute.”26s

In a manner akin to that which is developing with. t?le plenary
power,264 this line of cases suggests the Cou::t’s willingness to
scrutinize claims of agency deference to determine acc_:urately the
extent to which it is warranted.265 These cases should give pause to
routine deference to the BIA,266 as the reasonableness of its ru_lu_lgs
have been questioned implicitly by the Suprfaxlne Court and exphmtl)ir
by many well-regarded immigration practitioners and scholars,26
and as the humanitarian issue at stake is so weighty.

3. The Scholarly Critique of Chevron

Recently, Professor Kevin Johnson has enhz_anced our perspective
on the inherent contradictions involved in imposing a Chevr::m
analysis onto immigration jurisprudence. His concerns, while
expressed about immigration law in general, are p;artlcullarly apt
when considering the issue of torture under c0n51der,at10n .here.
Professor Johnson points out that the Supreme Court’s basis for
Chevron was

warranted because the executive branch, through election qf .the
President, is politically accountable to the voters, and decisions

with the indication “Ct” Id. at 534-35 (citing Chevron, U.8.A,, Inc. v. Natural Res, Def.
Council, Inc., 467 U.8. 837, 843-44 (1984)).
262, Id. at 527.
263, Id. at 535. .
264. See discussion infra Section IV.E.
225. Elliot Greenfield, A Lenity Exception to Chevro_n Deference, §8 !3AYLOR L. REV.
1, 3 (2006) (supporting the view that the Chevron doctrine has been ].lm1ted.). ,
966. Professor Rubenstein conducted an exhaustive survey of the various federa
circuits’ treatment of the juxtaposition of lenity and Chevron: o ‘
Absent definitive guidance from the Supreme Cou.rt, thg circuit cou'rts
treatment of the issue has, understandably, been quite Ivaned. Indeed, just
about every conceivable approach has been employed of st.s.ggested by the
circuit courts, which can be summarized as follows: (1) appl;rmg Che:._:ron gnd
ignoring the rule of lenity; (2) applying the rule of l‘emty and ignoring
Chevron; (3) recognizing both doctrines and n(?t deferring to tht? fagency'}si
interpretation because the statute was clear on its face; (4) recognizing bot
doctrines and rejecting the principle of lenity because the statute was clear
on its face; (5) applying the rule of lenity where Chevron was found u_ot. to
apply; (6) considering the rule of lenity at Chew:on's_ first step in detern:‘umng
whether Congress’s intent was clear; (7) considering the 1,'“1.9 of 1en1ty_at
Chevron’s second step in determining whether the agency’s interpretation
was reasonable; (8) applying Chevron deference and ﬁnd.lf:lg that the.: rule of
lenity did not apply at step two because the agency’g mterpretatlou_ was
otherwise reasonable; and (8) employing the rule of lenity after determining
that the agency’s construction was unreasonable. o .
Rubenstein, supra note 148, at 502-04 & n.130-39 (internal citations omitted).
267. Johnson, supra note 70, at 42,
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properly delegated to agencies are necessarily political and should
be deferred to by the courts. The administration of the immigration
laws thus poses a fundamental problem for the democratic
rationale for deference: if we entrust agencies with making and
enforeing the laws because of their political accountability, what
should we do if a specific agency is only accountable to part of the
group of people affected, directly or indirectly, by its decisions?268

In illuminating the contradiction that exists where both
undocumented and lawful Immigrants are barred from formal
political input through voting while they are also the ones “deeply
affected, and often injured, by decisions of the bureaucracy,”26% he
questions whether the Supreme Court is justified-in deferring “to

agency decisions based on the political accountability of the
President.”2m

Lory Rosenberg, a noted immigration scholar and former
member of the Board of Immigration Appeals, contextualized the
strength of Immigration Lenity vis-a-vis Chevron deference in her
concurring opinion in the case of In re Crammond, when she noted:

This approach to interpreting deportation statutes [regarding
lenity] has not been altered by the Supreme Court’s intervening
decisions in Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc., and its progeny. For example, in interpreting the
definitional term “refugee,” the Supreme Court considered both the
statutory language and the relevant legislative history and
concluded that “[wle find these ordinary canons of statutory
construction compelling, even without regard to the longstanding
principle of construing any lingering ambiguities in deportation
statutes in favor of the alien,” Thus, in interpreting a definitional
section of the statute, the Court found not only that the statutory
language and legislative history adequately reflected congressional
intent, but acknowledged the narrow construction principle... . .

We have recognized and applied this rule with approval in over
30 precedent decisions issued since 1949271

Perhaps Professor Holper summarized it best:

Chevron deference is only appropriate when courts are
considering a statutory scheme that the agency is entrusted to

administer. ... [Clourts may interpret terms that, while they
appear in an agency's statute, do not require specialized knowledge
to interpret. . . .

In the immigration law context, several courts have held that
the BIA receives Chevron deference when it is interpreting the
INA, but not when it is interpreting state or federal criminal laws,

268, Johnson, supra note 70, at 20,
269. Id.

270. Id. at 21 {recommending greater judicial review in these circumstances).
271. 231 & N.Dec. 9, 30 (B.LA. 2001) (Rosenberg, concurring) (citations omitted).
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The BIA routinely interprets criminal statutes because the_re are
myriad grounds for removal that are based upon a cr1m1n.al
conviction. . . . Courts have held that when the BIA is engaged in
this sort of examination of the elements of a criminal statute, the
agency does not deserve any deference because courts can and often
do interpret the elements of a criminal statute.

In the CAT context, the, BIA is interpreting specific intent, a
criminal law concept, not an immigration law term such as
“refugee.” Specific intent is not an obscure regulatory.con.cept in
which courts have no expertise; as stated by the Third Circuit, [t]}‘le
specific intent standard is a term of art that is well-known in
American jurisprudence. For this reason, courts do not necessarily
owe deference to the BIA's interpretation of this criminal law
term.272

4. Reconciling Chevron and Immigration Lenity with CAT

Commentators disagree over the effects of Chevron on
Immigration Lenity, which is generally considered to be: bgsed not on
constitutional principles, as is its sister principle in criminal law,272
but rather on principles of fairness?74 and canons of statutory
construction.2?” Recent Court pronouncements on related issues
imply that, notwithstanding the Court’s failure_thus far to .rule.on
this issue,?276 it does favor a vibrant application of Immigration
Lenity.

Short of a Supreme Court ruling, the approach of the Seco_nd
Circuit’s 1994 decision on Immigration Lenity is instructive. In Ah_ v.
Reno,217 the court acknowledged that courts “accord substantial
deference to an agency’s construction of regulations promulgated
pursuant to a statutory scheme entrusted to the agency’s
administration.”28 However, it nonetheless employed a broad use of
lenity even though it did not mention the te.rm, as it not-ed that
“[l]ingering ambiguities in a statute concerning the forfgltuie of
residence in this country should be resolved in favor of the alien.”279

272. Holper, supra note 17, at 824-26 (footnotes omitted) (internal quotation marks
omitted).

273. Rubenstein, supra note 148, at 493-94. ) .

274. See, eg., Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948) (citing the drastic
consequences of deportation as a reason to support lenity).

275. Slocum, Plenary Power Doctrine, supra note 177; Greenfield, supra note 265, at
38-62 (suggesting how the conflict between Chevron and lenity may be resolved);
Slocum, Lenity and Chevron Deference, supra note 136, at 552-53. .

276. Indeed, Holder v. Martinez Gutierrez, 132 5. Ct. 2011 (2012), is not a lenity
case. L

277. 22 F.3d 442, 4565 (2d Cir. 1994) (challenging termination of LPR status within
five years after gaining that status).

278. Id. at 446 (citing Lyng v. Payne, 476 U.S. 926, 939 (1986); Chevron, U.S.A., Inc.
v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-44 (1984)).

279. Id. (citing, among others, INS v. Cardoza-Fonseca, 480 U.S. 421, 449 (1987)).
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‘As Ali, a noncitizen losing LPR status because of several offenses
against the immigration laws,28 was given the benefit of the doubt
surely CAT-protected applicants are at least as entitled to the same:
b.eneﬁ‘cial treatment. Here, as with Ali, a court should resolve any
lingering statutory ambiguities concerning CAT beneficiaries in the
applicants’ favor,281

The impact of Chevron on the principle of Immigration Lenity is
pax:twularly important in the context of the issue raised in this
artlc}e-—namely, the justness and meaning of the specific intent
requirement in the Convention’s definition of torture. Because CAT
claims are generally raised during removal hearings?s2 at the agency
level, requests for broad Chevron deference are likely to be frequent.
Tmposition of Chevron deference atop the already stringent standards
for prqving a CAT claim28? could, literally, be fatal for torture
protection applicants.2s4

Professor Slocum opines “that the immigration rule of lenity
should be a factor considered by courts in determining whether the
Atto?ney General’s interpretation is reasonable,’285 as “judicial
consideration of canons is consistent with democratic theory and the
Chevron fioctrine and... canons should be considered by courts
when Fewewing agency interpretations.”286 While recognizing “[t]he
confusion among the circuits”287 over this issue, beginning with
Cardoza-Fonseca, in which the Court declared that a “pure question
of statutory construction [was] for the courts to decide,”288 he posits

280. Id. at 445. None of the offenses were criminal offenses. See id.

281, See Rubenstein, supra note 148, at n.203-06.

282: Proving a CAT claim is difficult enough without adding a specific intent
requu‘eu}ent. Unlike asylum claims, which are routinely filed affirmatively by those
not yet in removal proceedings, CAT claims are generally raised as an affirmative
defense in removal hearings. See U.8. DEP'T OF JUSTICE, ASYLUM AND WITHHOLDING
OF REMOVAL RELIEF CONVENTION AGAINST TORTURE PROTECTIONS: RELIEF AND
PROTECTIONS BASED ON FEAR OF PERSECUTION OR TORTURE 3-4 (2009), available at
http:llwww.justice.govleoirlpressIO9!Asy1umWithholdingCATProbections.;;df.

283'. For instance, unlike the standard in an asylum application, wherein the
apphc‘ant need only prove a likelihood of persecution if removed, the CAT standard of
proof is much higher, requiring proof “that it is more likely than not that he or she
would be tortured if removed to the proposed country of removal” 8 C.FR. §
208.16(c)(2). In addition, in contrast to asylum, CAT applicants must prove tl'm.t the
torture will be at the hands of the government, Jd. § 208.18(a)(1).

284. See Slocum, Lenity and Chevron Deference, supra note 136, at 539. For this
reason, some commentators, ‘including Professor Brian Slocum, suggest that
Immxgr:_atmn L!anity should be considered a “traditional tool of statutory construction,”
preventing reviewing courts from deferring to an “agency’s interpretation because tl;e
issue would be resolved at Step One” of the Chevron analysis. Id., at 542,

285. Id. at 519,

288. Id.

287. Id. at 533.

288. Id. (quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 446 (1987). The Court's
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that the Court in Cardoza-Fonseca “realigned judicial review with
the traditional approach,” contemplating independent review by
courts of declarations of law and deferential review by agencies of
applications of law.289

Professor Slocum is correct to the extent he posits that Chevron
does not warrant more BIA deference than it already enjoys. The
courts should decide, particularly in cases as consequential as torture
claims,290 that the definition of torture is a question of law, not
simply a “deferential review of law-application.” Whereas Slocum
notes that several federal courts recognize the continuing relevance
of Immigration Lenity while not explicitly accounting for it within
the Cheuron framework,291 he suggests that the proper distinction is
whether “the issue is a pure question of law that does not implicate
agency expertise,”2s2 in which case, presumably, deference to agency
action should yield to Immigration Lenity.298

Slocum’s suggestion of limited Chevron deference to the BIA
when pure questions of law arise advances the argument that the
BIA should not be empowered to interpret the meaning of torture, for
this issue, based in principles of international law and treaty, is both
a question of law and beyond the purview and expertise of the BIA. 204

view in Cardoza-Fonseca was as follows:
In Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., we
explained: “The judiciary is the final authority on issucs of statutery
construction and must reject administrative constructions which are
contrary to clear congressional intent. If a court, employing traditional tools
of statutory construction, ascertains that Congress had an intention on the
precise question at issue, that intention is the law and must be given effect.”
Cardoza-Fonseca, 480 U.S. at 446-48 (internal citations omitted} (quoting Chevron,
U.S.A., Inc. v. Natural Res. Def. Couneil, Inc., 467 U.S. 837, 843, n.9 (1984)).

289, Slocum, Lenity and Chevron Deference, supra note 136, at 534 & n.124.

990. Recall the quote from Cardoza-Fonseca that “[d]eportation is always a harsh
measure;” hore, where torture is at stake, that is even more true. 480 U.S. at 449.

991. See Slocum, Lenity and Chevron Deference, supra note 136, at 534, 553.

209, Id at 535 & nn.131-32. Slocum avers “that there is a conflict between the
immigration rule of lenity and Chevron deference, as well as between Chevron and
other substantive canons, that the Court has resolved the conflict with respect to some
gubstantive canons by displacing Chevron when clear statement rules are applicable.”
Id. at 559-60.

293. Id. at nn.131.32.

994, Professor Slocum agrees, emphasizing use of lenity in these cases:

It is unpersuasive . . . to assume that Congress intends to delegate authority
to agencies to make legal interpretations that do not hinge on their
expertise. In cases involving pure questions of law that do not implicate
agency expertise, the argument for Chevron deference is weak, thus the
immigration rule of lenity should apply with full force. . . . [Clourts in
immigration cases have, consistent with this approach, resisted deferring to
agency interpretations when the issue is a purely legal one that does not
implicate the agency’s expertise. . .. [IJf the statute is ambiguous, the
agency’s interpretation should be entitled to Jittle . . . weight, while the
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The BIA’s authority and expertise is in applying immigration laws,
not international ones.295 It hag little, if any, expertise in the
international legal concepts operating here, and none discerning the
proper definition of torture under the Convention. In fact, until In re
oJ-E-, the BIA had only ruled on two cases requesting CAT protection:
in one, it ruled that it lacked jurisdiction to grant reliefi296 in the
second, it ruled that the applicant failed to prove fear of torture by a
government official.27 The decision about what constitutes torture is
within the purview of the judiciary and not within an agency with no
expertise and little ken for the consequential international
implications of its decisions.29¢8 Rather than imposing Chevron
deference in these cases to benefit the BIA, federal courts should
impose Immigration Lenity in these cases to benefit immigrants.

If, notwithstanding this discussion, federal courts insist on
imposing a Chevron analysis in these cases, the BIA’s decisions- still
do not warrant deference. The answer to Chevron’s first question, “is
the statute ambiguous?’ is clearly yes; if not, the BIA and federa]
courts would not have produced so many diverging definitions of the
meaning of torture. The answer to Chevron’s second question, “is the
agency’s interpretation unreasonable?” is again yes. Given all the
arguments heretofore discussed, it is clear that the BIA's decision as
to the meaning of torture is unreasonable,

E. Plenary Power and the Application of Immigration Lenity in
Convention Cases

Just as Chevron deference should not be interposed in
Convention cases to deny protection to deserving applicants, the

1

immigration rule of lenity should be used as a strong factor directing the
court to construe the statute in favor of ths noncitizen.
Id. at 578-79 (internal citations omitted),

296. See 8 C.F.R. § 1003.1(d)(1) (2009).

296. In re H-M-V., 22 1. & N. Dec. 256, 258 (B.IA. 1998) (noting that CAT
regulations were not yet in effect).

207. Inre§-V-, 221 & N. Dec. 1306, 1814 (B.LA. 2000).

298. Slocum, Lenity and Chevron Deference, supra note 136, at 579-80. This
contrasts with other types of cases involving more typical immigration law issues.
Slocum advances that:

Congress often leaves statutory gaps with the expectation that the Attorney
General will exercise diseretion in giving meaning to the undefined term. _ . .
It is in provisions providing for relief from deportation, however, that the
Attorney General has especially broad discretion. Immigration law . . . is
uniquely discretionary and grants the Attorney General an enormous
amount of latitude, including interpretive discretion to define statutory
terms and delegated discretion to decide whether to grant relief if statutory
eligibility has been established, In such cases, the concept of the immigration
rule of lenity as a nondelegation doctrine is in gignificant tension with the
broad discretion delegated to the Attorney General.
Id, (internal citations omitted).
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plenary power should not be used to the same end. For numerous
reasons, the humanitarian principles of Immigration Lenity should
prevail over ‘the plenary power. First, the plenary power has
undergone significant dilution in recent years.2s2 Second, th’e
humanitarian concerns here are central to the U.S. government’s
International endeavors. When the need to protect people fz.'om
torture is weighed against a principle that shows signs of weake'nm.g,
human rights principles should prevail. Third, as the Convention is
an instrument derived from concepts of international law, CAT cases
do not raise issues that have traditionally been subject to the plenary
power. Plenary power cases have involved the routi‘ne immigration
issues of deportation and procedural and substantive due process
concerns,300 not torture allegations.

The Supreme Court’s decision in Zadvydas v. Davis supports the
view that the plenary power doctrine should not rescue the narrow
interpretation of torture. In Zadvydas, Professor Rgbenstem
explains, “the Court declined to apply the plenary doctrm(_a when
construing a non-substantive immigration statute that contame{.i no
express time limit for executive detention of certain classes of al}ens
pending their removal.”3s01 He reasons that this was because_ a serious
constitutional issue was at stake.202 Similarly, serious foreign policy
and humanitarian issues are at stake with Convention protection;
leaving the resolution to agency deferral is a mistake.

Professor Rubenstein, though, characterizes INS wv. j.kguirre-
Aguirresos ag requiring that the plenary power doctrine receive “the
maximum degree of deference that Chevron affords.”s04 His view, that
the case stands for the proposition that the BIA, “as the Attorney
General's delegatel,] is entitled to Chevron deference even where the
BIA’s interpretation of an ambiguous statute at issue is unfavorable
to the alien[,)”805 is inaccurate, given that the Court did not make thle
statement cited above. The Court did conclude that the Ninth Circuit
was incorrect in failing to defer to the BIA’s interpretation of the

299. See Scharf, supra note 70, at 56-57 1.6 (noting that “cracks’ have developed in

lenary power”™).
p3005.‘1.)'&33 id. at 55-62 (describing the historical view of the application of the Fourth
Amendment in immigration hearings).

301. Rubenstein, supra note 148, at 486 (citing Zadvydas v. Davis, 533 _U_.S. 678,
688-89 (2001)); see also INS v. Chadha, 462 7.8, 919, 941-42. (1983.’) (‘eml?hamzmg that
the plenary power doctrine is “subject to important constitutional limitations™).

302. Rubenstein, supra note 148, at 487,

303. 526 U.S, 415 (1999). o

304. Rubenstein, supra note 148, at 516 {noting that the Second and Eighth Circuits
agree), .

305. Id. at 502. The Aguirre-Aguirre ruling does not follow the statement concerning
“the BIA’s interpretation of an ambiguous statute . . . unfavorable? to the_ alie_m.” I-d.; see
generally Aguirre-Aguirre, 526 U.S. at 424 (holding that the Ninth Cireuit failed to
accord the BIA's interpretation the level of deference required under Chevron).

v
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“serious nonpolitical crime exception”206 in the relevant INA
section.30? But, as with other cases touching on this issue, Aguirre-
Aguirre failed to resolve the relationship between the plenary power
and Chevrorn.3c8

The implications of Aguirre-Aguirre are more nuanced than have
been suggested. First, because it is distinguishable on the key issue
addressed in this Article, the definition of torture, Aguirre-Aguirre
does not control resolution of the issue. The phrase “specific intent,”
from which the controversy over the meaning of torture derives, is
not found in the INA, a statute the BIA interprets daily,09 but rather
in a statute of international significance deriving from a United
Nations international human rights instrument.310 The definition of
torture involves interpretation of a phrase in a statute involving
multi-lateral cooperation and mutual foreign commitments through
the Convention, not a simple construction of an INA phrase. Finally,
that the Convention regulationgsil were placed under the same title
of the Code of Federal Regulations as INA regulations belies the
suggestion that the BIA’s opinions are entitled to deference, given
that the justification for agency deference cited in Chevron—
expertise of the agency3i2—is nonexistent here.

Over-reliance on the plenary power in the immigration context
has been critiqued artfully by Professor Johnson,312 who points out
that agencies, which are not directly accountable to those primarily
affected by their decisions, have limited incentive “to act
professionally with the appearance of fairness. In immigration law,
the courts defer to the immigration bureaucracy generally without
any significant check on the harsh treatment of immigrants. This
might help to explain, at least in part, the persistent charges of
arbitrary and inept BIA decisionmaking.”314

306. Aguirre-Aguirre, 526 U.8. at 424,

307. Note that the issue did not involve construing the remedy of withholding in
CAT; the issue in Aguirre-Aguirre comes about in different circumstances, See id,

308. Professor Rubenstein acknowledges that the plenary power has narrowed in
recent years, with Zaduydas v. Davis, 533 U.S. 678 (2001) an example of this trend.
Rubenstein, supra note 148, at 486.

309. See discussion supra Section LB.

310. See discussion suprg Section II.

311. 8 C.FR.§ 1208.18 (2012).

312. See Chevron, U.8.A., Ine. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865
(1984),

313. Johnson, supra note 70, at 42 (citations omitted). Others have critiqued the
plenary power as it affects immigrants. See, e.g., Holper, supra note 17, at 823.

314. Johnson, supra note 70, at 42 (citations omitted), Johnson indicates that “there
18 precious little evidence that administrative agencies are politically accountable to
noncitizens.” Id. at 39. Professor David Cole adopts a similar position, stating that the
fact that aliens cannot vote “makes it that much more essential that the basic rights
reflected in the Bill of Rights be extended to aliens in our midst.” David Cole, Enemy
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Professor Johnson suggests that this lack .of political
accountability makes unsound the notion that. th_ere. sh?uld lbe
“Chevron-style deference to administrative agencies 1n 1mm1g"ra.at}on
matters . ... Rather,” he suggests, we need “more scrutm_mmg
judicial review of immigration decisions . . . to ensure corrllpha'.flce
with the law and the efficient administration of t}lle {me%grat%on
bureaucracy.”316 He aptly locates the irony extant in 1mmxgrat1on
deference, pointing out that, “[d]espitg th.e pr.-oblems' n the
immigration bureaucracy, deference to immigration decisions of
administrative agencies traditionally has been greater than that
afforded other agencies.”316 ‘

Johnson agrees that piling Chevron principles on top of the
plenary power has only exacerbated th.e problexgs of unfettered
immigration agency discretion,31? which is pa‘xtgnt in the defelsrence
granted to the BIA in determining the definition of t'orture.m the
Convention Against Torture. “Chevron deferenFe combines with the
plenary power doctrine to create an especially potent f_orm. of
deference to Congress and the executive branch on 1§nm1grat10n
matters.”a18 He offers a constructive suggestion to .t}_ns problem:
“eliminatfing] Chevron-style defgrence to tl}q dec151<?ns of the
immigration bureaucracy. Meaningful judicial review woul_d
encourage the immigration agencies to tak;a greater care 1in
immigration matters and to comply with the law.”319 ' _

The commentators agree, then, about the place of Immlgltatmn
Lenity in a Chevron analysis: the rigid and_ narrow interpretat-mn of
“orture” for purposes of CAT must yleld_ to a more hbe_ral
interpretation of the concept. Under Rubenstein’s theory, a finding
under Step One of statutory ambiguity would le-ad to the 'Step Two
analysis, to decide whether the BIA’s interpretation wa’s
reasonable.2 As the legislative history indicates that the BIA.S
interpretation of the specific intent requix:ement for torture s
unreasonable,321 the rule of Immigration Lemity would serve to give

Aliens, 54 StaN. L. REV. 953, 981 (2002). .

315. Johnson, supra note 70, at 42. Even in Che'w.-on 1ts.e1f are the kernels
supporting the argument that it is political accountability which warrants agency
deference, as the executives who appoint the agency bureaucrats are answerable o the

eople. Chevron, 467 U.S, at 865.
p31}€)5. Johnson, supra note 70, at 43 (citing STEPHEN H. LEGOMSKY, IMMIGRATION
AND THE JUDICIARY: LAW AND POLITICS IN BRITAIN AND AMERICA 262-71 (1987)).

317. Id. at 39, 42.

318, Id. at 43 (citation omitted). . o .

319. Id. Hera he mentions that both political action and.“mefmmigful judicial rewe?v
hopefully may bring some improvements in the 1mm.1grat10n bureaucra;y 8
adjudication of immigration matters and encourage the exercise of greater care when
establishing policy affecting immigrants.” Id.

320, Rubenstein, supra note 148, at 482, 504.

321. See supra Section IL
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the applicant the benefit of the doubt in proving the likelihood that
he or she would be tortured if refouled.

CONCLUSION

By invoking the principle of Immigration Lenity in cases in
which the BIA continues to misunderstand the meaning of “specific
intent,” U.S. federal courts can help achieve the humanitarian aims
of the Convention Against Torture: eradication of torture and
promotion of human rights. Immigration Lenity is particularly
warranted here, where it will prevent the return of potential torture
victims to countries where they are likely to be tortured. In addition,
it will sustain the intended meaning of the phrase “specific intent,”
that pain and suffering resulting from torture needs to be anticipated
or intended, not inadvertent or accidental.s22 Given the stakes in
these cases, principles supporting Immigration Lenity should enter
prominently in any conflicts with the principles of deference imposed
by either Chevron or the plenary power.

Only a totally cynical view of the political branches of
government could justify signing this treaty while intending that a
significant part of it, the non-refoulement principle, would offer
virtually no protection to potential torture victims. Not only would
this be contrary to the goals of the treaty, but it would also be
contrary to the expressed purpose in enacting the Convention
Against Torture.

322. CAT, supra note 1, pmbl.
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